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2A 
CIVIL DOCKET 


UNITED STATES DISTRICT COURT FOR THE 
DISTRICT OF COLUMBIA 


Nomprr—2705-’58 


Parrres— 
Eena Cueistiani-Onken, a/k/a Erna Christiani 
v. 


Rosgget F. Kennepy, Attorney General of the United 
States, as Successor to the Alien Property Custodian 


AcTION FOR— 
RETURN OF VESTED PROPERTY 


Arrorngys—Pehle, Lesser, Mann, Riemer & Luxford 
1210 - 18th Street, NW 
Dallas S. Townsend, George B. Searls, Walter 
T. Nolte, Mary P. Clark, Dept. of Justice 


Account 


Mann; Ree’d, 10 00 
U. S. Treas.; Disb’d 10 00 


Proceedings 
Deposit for cost by 


Complaint, appearance, Exhibits A & B, filed 
Summons, copies (1) and copies (1) of Com- 
plaint issued U.S. Atty. Ser. 10-28-58; Atty. Gen. 
ser. 10-28-58 

Motion of deft. for dismissal of complt.; appear- 
ance of Dallas S. Townsend, George B. Searle, 
Walter T. Nolte, Mary P. Clark; ¢/m 12-29-58; 
P&A; exhibit A; M.C. filed. 
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Proceedings 


Stipulation of counsel for pltff. and deft. extend- 
ing time to oppose motion to dismiss to and 
including 1-16-59. filed 


P&A of pltfs. in opposition to deft’s motion to 
dismiss; ser. ack. 1-16-59 filed. 

Reply of defts. to pltfs. opposition to motion to 
dismiss; ¢/m 1-26-59. filed. 

Motion to dismiss complaint. argued and sub- 
mitted. (Rep. G. Russell Walker) _ filed. 
Answer of deft. to complt; c/m 2-11. filed 
Calendared (N) 

Order denying defts. motion to dismiss. (N) 
McLaughlin, J. 

Called §Youngdahl, J. 


Depositions of Kurt Onken and Mrs. Erma 
Christiani published & filed 


Withdrawal of Dean B. Lewis as counsel for 
pltf (fiat-Tamm, J) filed. 

Cause dismissed under Rule 13, as of 12-22-59 
_(N) Ae/N (By Clerk) 

Motion of deft to reinstate; ser ack 6-29-60 
filed. 

Certificate of Readiness (AC/N) filed. 

Consent order reinstating cause (AC/N) (N) 
Tamm, J. 

Pretrial statement of pltff. _ filed. 

Pretrial statement of deft. _ filed. 

Pretrial Proceedings (Asst. Pretrial Examiner). 
(signed 12-8-60) 
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Proceedings 


Hearing begun and respited until 1-26-61. (re- 
ported by R. Walker) McLaughlin, J. 

Hearing resumed; concluded; judgment for the 
pltff. (Order to be presented). (Rep. H. Kaitz). 
McLaughlin, J. 

Transcript of proceedings of Jan. 25, 26, 1961; 
Vol. I pp. 1-170; (Rep. C. Russell Walker) 
(Court’s Copy). _ filed. ; 
Order directing deft. to pay, convey, transfer 
assign & deliver to pltff. all property described 
in Vesting Orders Nos, 18,396 & 18,400. (N). 
McLanghlin, J. 

Memorandum of Law of pltff. _ filed. 
Memorandum of deft. _ filed. 

Proposed Findings of Fact & Conclusions of 
Law of deft. _ filed. 

Proposed Findings of Fact & Conclusions of 
Law of pltff. filed. 

Motion of pltff. to substitute Robert F. Kennedy 
in place of William P. Rogers. _ filed. 

Order substituting Robert F. Kennedy, Attorney 
General of United States of America in place of 
William P. Rogers. (N). Matthews, J. 

Notice of appeal of deft; copy mailed to James 
H. Mann. filed. 

Transcript of proceedings of Jan 25 and 26, 
1961; Vol. I, pp. 1-170; (Rep. G. Russell Walk- 
er) (Appellants Copy). _ filed. 

Plaintiffs exhibits Nos. 1, la, 2, 2a, 3, 3a, 4, 
5, 5a, 6, 6a, 7, 7a. _ filed. 

Stipulation re deft’s exhibit #5 and #5a; copies 
of exhibits 5 and 5a. _ filed. 

Exhibits 1, 1A, 2, 2A, 3, 3A, 4, 4A, 6, 6A, 
7, and 7A of defts. _filed. 


Proceedings 


Record on appeal delivered to USCA by Arthur 
R. Schor. 

Receipt from USCA for original papers. filed. 
Stipulation of counsel that trial judge adopts 
as his own-plaintiff’s proposed findings of fact 
and conclusions of law; and that Clerk forward 
same to Court of Appeals as supplementary 
record. filed. 

Supplemental Record on Appeal delivered to 
United States Court of Appeals for Arthur R. 
Schor. (No/Chg. U.S. Gov.). _ filed. 

Receipt from United States Court of Appeals 
for Supplemental Record. _filed. 


6A 
Filed Oct 27, 1958 Harry M. Hull, Clerk 


UNITED STATES DISTRICT COURT FOR THE 
DISTRICT OF COLUMBIA 


Civil Action No. 2705-58 
ERNA CHRISTIANI-ONKEN, a/k/a ERNA 
CHRISTIANI 
Address: Hompelistrasse 22 St. Gallen, Switzerland, 
Plaintiff, 
Vv. 

WILLIAM P. ROGERS, Attorney General of the United 
States, as Successor to the Alien Property Custodian, 
Address: Department of Justice, Washington, D. C. 

Defendant. 


COMPLAINT FOR RETURN OF VESTED PROPERTY 


Plaintiff, ERNA CHRISTIANI-ONKEN, also known as 
ERNA CHRISTIANI, complaining of the defendant, by 
her attorneys PEHLE, LESSER, MANN, RIEMER & 
LUXFORD, alleges: 


(1) This action is brought under Section 9(a) of the 
Trading with the Enemy Act, Act of October 6, 1917, 40 
Stat. 419, as amended, Tit. 50 U.S.C. Appendix, Section 
9(a), to establish plaintiff’s interest, right and title in 
certain property and to obtain its return to her with any 
increment thereon or proceeds thereof, said property 
having been vested by the Attorney General of the United 
States as successor to the authority, rights, privileges, 
powers, duties and fanctions of the Alien Property Cus- 
todian and now being held by the defendant Attorney 
General. 
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_(2) On August 30, 1951, one Paul V. Myron, Deputy 
Director of the Office of Alien Property, executed and 
issued and caused to be executed and issued purportedly 
under the authority of the Trading with the Enemy Act, 
as amended, and Executive Orders Nos. 9193, as amended, 
9788 and 9989, certain Vesting Orders Nos. 18396 and 
18400, true and exact copies of which are annexed hereto 
as Exhibits A and B, respectively, and are incorporated 
herein as if they had been more fully set forth. 


(3) At the time of and prior to the vesting of the 
property described in Exhibits A and B annexed hereto, 
plaintiff was the sole person having any beneficial in- 
terest in the property so vested and no person other than 
plaintiff had any beneficial interest whatsoever, directly 
or indirectly, in any of the property so vested. 


(4) Plaintiff, a native of Switzerland, resided in Ger- 
many from sometime prior to December 7, 1941, until 


April 18, 1947. 


(5) On April 18, 1947, plaintiff left Germany, returned 
to Switzerland and established her place of abode at 
Hompelistrasse 22, St. Gallen, Switzerland, where, at all 
times since April 18, 1947, she has continued to live, dwell, 
reside and have her domicile. 


(6) The only basis upon which plaintiff could at any 
time have been deemed to be an “enemy” or “ally of 
enemy” as those terms are defined in Section 2 of the 
Trading with the Enemy Act, is her residence in Ger- 
many prior to April 18, 1947. At no time since April 18, 
1947, has plaintiff been an “enemy” or “ally of enemy” 
and she is therefore entitled to have returned to her the 
aforesaid property vested on August 30, 1951. 


(7) Plaintiff has timely filed with the defendant At- 
torney General of the United States, as successor to the 
authority, rights, privileges, powers, duties and functions 
of the Alien Property Custodian, a notice of claim with 
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respect to the property vested as aforesaid, the incre- 
ment thereon and the proceeds thereof, under oath and 
in such form and containing such particulars as the de 
fendant Attorney General of the United States requires. 
Plaintiff has made no application in the premises to the 
President. 


(8) No compensation has been paid or tendered to 
plaintiff by or on behalf of the defendant Attorney Gen- 
eral or of the United States on account of such vesting 
of the property of the plaintiff, and no return of such 
property, the increment thereon or the proceeds thereof 
has been offered or made. 

(9) Such vesting and withholding of plaintiffs prop- 
erty is, and was, without warrant in law, and is and was 
in violation of the prohibition against the taking of 
private property for public use without just compensation 
contained in Amendment V of the Constitution of the 
United States. 

WHEREFORE plaintiff demands judgment 

(a) establishing plaintiff’s interest, right and title in 
the vested property described in Exhibits A and B an- 
nexed hereto; 

(b) ordering the payment, conveyance, transfer, as- 
signment, delivery and return to the plaintiff of such prop- 
erty together with any increment thereon or the proceeds 
thereof; and 

(c) granting such other, further and different relief as 
to the Court may appear just and proper in the permises. 

Peni, Lesser, Mann, REMER & Luxrorp 


By /s/ James H. Mann 
A Member of the Firm 
Attorneys for the Plaintiff 
1210 Eighteenth Street, N.W. 
‘Washington 6, D. C. 
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EXHIBIT A 
F-63-60 (LAUSANNE) 
Filed Oct 27, 1958 Harry M. Hall, Clerk 


DEPARTMENT OF JUSTICE 
OFFICE OF ALIEN PROPERTY 


18396 2705-58 
Vesting Order 


Re: Accounts maintained in the name of 
Credit Suisse, Lausanne, Switzerland 


and owned by persons whose names are unknown 


Under the authority of the Trading with the Enemy 
Act, as amended, Executive Orders 9193, as amended, 9788 
and 9989, and pursuant to law, after investigation, it is 
hereby found: 


1. That the property described as follows: 


All property, rights and interests in the accounts 
identified in Exhibit A attached hereto and by 
reference made a part hereof, together with 


(a) any other property, rights and interests 
which represent accumulations or accruals 
to, changes in form of, or substitutions for, 
any of the property, rights and interests in 
said identified accounts on October 2, 1950, 
and which are now held in other accounts 
being maintained as blocked or otherwise 
subject to the restrictions of Executive 
Order 8389, as amended, or regulations, ral- 
ings, orders or instructions issued there- 
under, and 
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(b) any and all rights in, to and under any 
securities (including, without limitation, 
bonds, coupons, mortgage participation cer- 
tificates, shares of stock, scrip and war- 
rants) and any and all declared and unpaid 
dividends on any shares of stock in any 
of said accounts, 


excepting from the foregoing, however, all lawful 
liens and setoffs of the respective institutions in 
the United States with whom the aforesaid ac- 
counts are maintained, 


is property within the United States; 


. That the property described in subparagraph 1 here- 
of is owned or controlled by, payable or deliverable 
to, held on behalf of or on account of, or owing to, 
or is evidence of ownership or control by persons, 
names unknown, who, if individuals, there is reason- 


able cause to believe are residents of a designated 
enemy country and which, if partnerships, associa- 
tions, corporations, or other organizations, there is 
reasonable cause to believe are organized under the 
laws of a designated enemy country or on or since 
the effective date of Executive Order 8389, as 
amended, have had their principal places of busi- 
ness in a designated enemy country; 


3. That the persons referred to in subparagraph 2 here- 
of are nationals of a designated enemy country; 


and it is hereby determined: 


4. That to the extent that the persons referred to in 
subparagraph 2 hereof are not within a designated 
enemy country, the national interest of the United 
States requires that such persons be treated as na- 
tionals of a designated enemy country. 


LA 


All determinations and all action required by law, in- 
eluding appropriate consultation and certification, having 
been made and taken, and, it being deemed necessary in 
the national interest, 


THERE IS HEREBY VESTED in the Attorney Gen- 
eral of the United States the property described above, 
to be held, used, administered, liquidated, sold or other- 
wise dealt with in the interest of and for the benefit of 
the United States. 


The terms “national” and “designated enemy country” 
as used herein shall have the meanings prescribed in 
-section 10 of Executive Order 9193, as amended, and 
the term “designated enemy country” has reference to 
Germany or Japan. 


(40 Stat. 411, 50 U.S.C. App. 1; 55 Stat. 839, 50 U.S.C. 
App. Supp. 616; Pub. law 322, 79th Cong., 60 Stat. 50; 
Pub. Law 671, 79th Cong., 60 Stat. 925; E.O. 8389, Apr. 


10, 1940, 5 F.B. 1400, as amended by E.O. 8785, June 14, 
1941, 6 F.B. 2897, E.0. 8832, July 26, 1941, 6 F.B. 3715, 
E.0. 8963, Dec. 9, 1941, 6 F.R. 6348, E.O. 8998, Dec. 26, 
1941, 6 F.R. 6785; E.0. 9193, July 6, 1942, 7 FR. 5205, 
3 CFR, Cum. Supp.; E.O. 9567, June 8, 1945, 10 F.R. 
6917, 3 CFR, 1945, Supp.; E.O. 9788, Oct. 14, 1946, 11 
FB. 11981; E.0. 9989, August 20, 1948, 13 FR. 4891) 


Executed at Washington, D. C., on August 30, 1951. 
filed F.R. on Sept 6 ’51 


For the Attorney General: 
(Signed) Paul V. Myron 
Paul V. Myron 
Deputy Director 

Office of Alien Property 


(Official Seal) 
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Re: Accounts maintained in the name of 
Credit Suisse, Lausanne, Switzerland 


and owned by persons whose names are unknown 
EXHIBIT A 


Accounts maintained in the name of 
Credit Suisse, Lausanne, Switzerland 


Column I 
Name and Address of Institution which Maintains Account 


Swiss American Corporation 
30 Pine Street 
New York, New York 


Column I 
Designation of Account 
a. General Ruling No. 6 Account, 


b. Bubric #14962 MUGUET, Blocked Identified Ac- 
count, consisting of cash, and 
ce. Bubric #14962 MUGUET, Blocked Identified Ac- 
count, consisting of portfolio of miscellaneous stocks 
and bonds; 
as described by the Swiss American Corporation in its 
report on Form OAP-700, bearing its serial No. 7. 
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EXHIBIT B 


Filed Oct 27, 1958 Harry M. Hull, Clerk 
F-63-6661 
DEPARTMENT OF JUSTICE 
OFFICE OF ALIEN PROPERTY 
18400 
Vesting Order 


Re: Accounts maintained in the name of 


Mr. Franz Onken, Deceased 
c/o Credit Suisse, Lausanne, Switzerland 


and owned by persons whose names are unknown 


Under the authority of the Trading with the Enemy 
Act, as amended, Executive Orders 9193, as amended, 9788 


and 9989, and pursuant to law, after investigation, it is 
hereby found: 


1. That the property described as follows: 


All property, rights and interests in the accounts 
identified in Exhibit A attached hereto and by 
reference made a part hereof, together with 


(a) any other property, rights and interests 
which represent accumulations or accruals 
to, changes in form of, or substitutions for, 
any of the property, rights and interests in 
said identified accounts on October 2, 1950, 
and which are now held in other accounts 
being maintained as blocked or otherwise 
subject to the restrictions of Executive 
Order 8389, as amended, or regulations, ral- 
ings, orders or instructions issued there- 
under, and 
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(b) any and all rights in, to and under any 
securities (including, without limitation, 
bonds, coupons, mortgage participation cer- 
tificates, shares of stock, scrip and war- 
rants) and any and all declared and unpaid 
dividends on any shares of stock in any 
of said accounts, 


excepting from the foregoing, however, all lawful 
liens and setoffs of the respective institutions in 
the United States with whom the aforesaid ac- 
counts are maintained, 


is property within the United States; 


. That the property described in subparagraph 1 here- 
of is owned or controlled by, payable or deliverable 
to, held on behalf of or on account of, or owing to, 
or is evidence of ownership or control by persons, 
names unknown, who, if individuals, there is reason- 
able cause to believe are residents of a designated 
enemy country and which, if partnerships, associa- 
tions, corporations, or other organizations, there is 
reasonable cause to believe are organized under the 
laws of a designated enemy country or on or since 
the effective date of Executive Order 8389, as 
amended, have had their principal places of busi- 
ness in a designated enemy country; 


3. That the persons referred to in subparagraph 2 here- 
of are nationals of a designated enemy country; 


and it is hereby determined: 


4. That to the extent that the persons referred to in 
subparagraph 2 hereof are not within a designated 
enemy country, the national interest of the United 
States requires that such persons be treated as na- 
tionals of a designated enemy country. 


All determinations and all action required by law, in- 
cluding appropriate consultation and certification, having 
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been made and taken, and, it being deemed necessary in 
the national interest, 


THERE IS HEREBY VESTED in the Attorney Gen- 
eral of the United States the property described above, 
to be held, used, administered, liquidated, sold or other- 
wise dealt with in the interest of and for the benefit of 
the United States. 


The terms “national” and “designated enemy country” 
as used herein shall have the meanings prescribed in 
rection 10 of Executive Order 9193, as amended, and 
the term “designated enemy country” has reference to 
Germany or Japan. 


(40 Stat. 411, 50 U.S.C. App. 1; 55 Stat. 839, 50 U.S.C. 
App. Supp. 616; Pub. law 322, 79th Cong., 60 Stat. 50; 
Pub. Law 671, 79th Cong., 60 Stat. 925; E.O. 8389, Apr. 
10, 1940, 5 F.R. 1400, as amended by E.0. 8785, June 14, 
1941, 6 FR. 2897, E.0. 8832, July 26, 1941, 6 F.R. 3715, 
E.0. 8963, Dec. 9, 1941, 6 F.R. 6348, E.0. 8998, Dec. 26, 
1941, 6 FR. 6785; E.0. 9193, July 6, 1942, 7 F.R. 5205, 
3 CFR, Cum. Supp.; E.O. 9567, June 8, 1945, 10 FB. 
6917, 3 CFR, 1945, Supp.; E.O. 9788, Oct. 14, 1946, 11 
_F.B. 11981; E.0. 9989, August 20, 1948, 13 FR. 4891 ) 


Executed at Washington, D. C., on August 30, 1951. 
filed F.R. on Sept 6 51 


For the Attorney General: 


(Signed) Paul V. Myron 
Paul V. Myron 
Deputy Director 

Office of Alien Property 


(Official Seal) 
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Re: Accounts maintained in the name of 
Franz Onken, Deceased 
c/o Credit Suisse, Lausanne, Switzerland 


and owned by persons whose names are unknown 
EXHIBIT A 


Accounts maintained in the name of 
Franz Onken, Deceased 


c/o Credit Suisse, Lausanne, Switzerland 


Column I 
Name and Address of Institution which Maintains Account 
Guaranty Trust Company of New York 
140 Broadway, New York, New York 


Column II 


Designation of Account 


Deposit Account—Mr. Franz Onken, Deceased as de- 
scribed by Guaranty Trust Company of New York in its 
report on Form OAP-700, bearing its serial No. FB 44. 
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Filed Feb 11, 1959 Harry M. Hall, Clerk 


ANSWER 


1. Alleges that plaintiff purports to bring this action 
under Section 9(a) of the Trading with the Enemy Act, 
as amended, and admits the remaining allegations of 
paragraph 1 of the complaint. 


2. Admits that the copies of Vesting Orders Nos. 
18396 and 18400 annexed to the complaint as Exhibits A 
and B, respectively, are true and exact copies of said 
vesting orders as executed on August 30, 1951 by Paul 
V. Myron, Deputy Director, Office of Alien Property, and 
alleges that said vesting orders were effective when filed 
with the Federal Register on September 6, 1951 and were 
issued under authority of the Trading with the Enemy 
Act, as amended, and Executive Orders Nos. 9193, as 


amended, 9788 and 9989 and pursuant to law; but, except 
as thus expressly alleged and admitted, denies the allega- 
tions of paragraph 2 of the complaint. 


3. Denies knowledge or information sufficient to form 
a belief as to the truth of the allegations of paragraph 
3 of the complaint. 


4, Denies knowledge or information sufficient to form 
a belief as to the truth of the allegations of paragraph 
4 of the complaint. 


5. Denies knowledge or information sufficient to form 
a belief as to the truth of the allegations of paragraph 
5 of the complaint. 

6. Denies the allegations of paragraph 6 of the com- 
plaint. 

7. Admits that plaintiff has filed a notice of claim 


with the defendant and has made no application in the 
premises to the President, refers to said notice of claim 
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for the terms and provisions thereof, and, except as thus 
expressly admitted, denies the allegations of paragraph 7 
of the complaint. 


8. Admits that no compensation has been paid or ten- 
dered to plaintiff by or on behalf of the defendant Attor- 
ney General or of the United States on account of such 
vesting of the property covered by Vesting Orders Nos. 
18396 and 18400 and no return of such property, the 
increment thereon or the proceeds thereof, has been of- 
fered or made; but, except as thus expressly admitted, 
denies the allegations of paragraph 8 of the complaint. 


9. Denies the allegations of paragraph 9 of the com- 
plaint. 


WHEREFORE defendant demands judgment dismiss- 
ing the complaint with costs to the defendant. 


/s/ Dallas S. Townsend 
DALLAS S. TOWNSEND 
Assistant Attorney General 
Director, Office of Alien Property 


/s/ George B. Searls 
GEORGE B. SEARLS 


/s/ Walter Nolte : 
WALTER T. NOLTE 


/s/ Mary P. Clark 
MARY P. CLARK 
Attorneys, Office of Alien Property, 
Department of Justice, 
Washington 25, D. C. 


Attorneys for Defendant. 
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CERTIFICATE OF SERVICE 


I hereby certify that on the llth day of February, 
1959, I served the within Answer by mailing a copy, 
postage prepaid, to Pehle, Lesser, Riemer & Luxford, 
1210 18th Street, N. W., Washington 6, D. C., attorneys 
for Plaintiff. 


/s/ Mary P. Clark 
MARY P. CLARK 
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Filed Feb 16, 1959 Harry M. Hull, Clerk 


ORDER 


This cause having come on to be heard upon defendant’s 
motion to dismiss the complaint herein pursuant to Rule 
12(b) of the Federal Rules of Civil Procedure upon the 
grounds that this Court lacked jurisdiction over the sub- 
ject matter and that the complaint failed to state a claim 
upon which relief could be granted in that it appeared 
from the face of the complaint that the plaintiff had 
been resident in Germany from and after December 7, 
1941 and up until April, 1947, and was, therefore, an 
enemy during such time, and the Court having heard 
counsel for the respective parties; 


Upon consideration whereof and of the complaint herein 
and of the memoranda of points and authorities sub- 
mitted in support of and in opposition to the motion, and 
it appearing to the Court that since it appears from the 
face of the complaint that plaintiff had removed herself 
from Germany and established her residence in Switzer- 
land in April, 1947, and was no longer resident within 
Germany in August, 1951, the time of the vesting of 
the property herein claimed, she was not an enemy, as to 
such property, at that time, and the Court therefore does 
not lack jurisdiction over the subject matter herein and 
the complaint does not fail to state a claim upon which 
relief can be granted upon the grounds urged, now there- 
fore, it is this 16th day of February, 1959, 


ORDERED, that the defendant’s motion for dismissal 
of the complaint pursuant to Rule 12(b) of the Federal 
Rules of Civil Procedure be and the same is hereby denied. 


/s/ Charles F. McLaughlin 
United States District Judge 


21A 
Filed Dec 9, 1960. Harry M. Hull, Clerk 


PRETRIAL PROCEEDINGS 
Action for return of vested alien property. 


UNDISPUTED FACTS: 


On Aug. 30, 1951 the Deputy Director of the Office of 
Alien Property issued vesting orders 18396 and 18400, 
copies of which are annexed to the complaint as Exhibits 
A and B, under which there were vested “accounts main- 
tained in the name of Credit Suisse, Lausanne, Switzer- 
land and owned by persons whose names are unknown” 
(Vesting Order 18396) and “Accounts maintained in the 
name of Mr. Franz Onken, Deceased c/o Credit Suisse, 
Lausanne, Switzerland and owned by persons whose names 
are unknown” (Vesting Order 18400). 


Plaintiff, Erna Christiani-Onken, also known as Erna 
Christiani, was born in Zurich, Switzerland on March 14, 
1911, the daughter of a German national, a Franz Onken, 
and was therefore at birth a German national. She 
acquired Swiss citizenship derivatively upon naturaliza- 
tion of her father in 1919. On April 1, 1931, upon and 
by her marriage to Paul Robert Ludwig Christiani, a 
German national, P lost her Swiss citizenship and re- 
acquired her German nationality. 


Some time following the termination of hostilities in 
World War II, P sought to obtain Swiss citizenship but 
was unsuccessful until October 31, 1958, when she re- 
acquired Swiss citizenship. 

P’s husband has always been a German national and 
has to date retained that nationality. The marriage has 
never been terminated and P is living with her husband. 
Following their marriage and throughout World War II 
P lived with her husband in Germany. 
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Following the termination of hostilities in World War 
I, P re-entered Switzerland, having obtained permission 
of the French Occupational Authorities in Germany, on a 
temporary permit for a 4-months stay. 


From that time P remained in Switzerland on renewals 
of her original temporary permit or issuance of new 
temporary permits for varying periods of time until she 
re-acquired her Swiss citizenship in 1958. 

On or about July 9, 1951 P was a limited partner in 
one of her husband’s enterprises Dr.Ing-halil. Paul Chris- 
tiani-Konstanz, Bodensee Lehrinstitut fuer technischen 
Fernunterricht, and the record shows her to have re- 
mained such limited partner as late as Jan. 21, 1958. 


When P first returned to Switzerland she and her sons 
went to the home of her brother, Kurt Onken, at Taeger- 
wilen, where they remained until some time in May when 
they went to Flims, Switzerland. From May 1946 until 


April 1952 P and her two sons were physically present 
in the city of Flims. From April 1952 until the present, 
P and her two sons have been physically present in St. 
Gallen, Switzerland. 


PLAINTIFF contends that the vested property repre- 
sents 3¢ths of the property in the U. S. left in the estate 
of Franz Onken, P’s father, at the time of his death, who 
died about 1942; that the other Sgths of the property in 
the U. S. was released and distributed, 14th to Lili Onken, 
P’s stepmother and widow of Franz Onken, and 3éths to 
Kurt Onken, P’s brother. 


P contends that she is entitled to return of the re- 
maining 3¢ths of the vested property. 

P contends that on April 18, 1946 (the day she re- 
entered Switzerland after World War II) she ceased to 
be a resident of Germany and that she has since been 2 
resident of Switzerland; that she has lived in Switzerland 
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continuously since April 18, 1946 except for brief visits 
abroad, the first visit to Germany being in 1955 and for 
a duration of less than a week; that such household effects 
as she had were transported to Switzerland shortly after 
she arrived there; that around May 1, 1948 her husband 
left Germany permanently and joined P and their two 
sons in Switzerland where they have all lived together 
since, at first at Flims and from April 1952 to present 
in St. Gallen. 


P contends she first attempted unsuccessfully to re- 
acquire her Swiss citizenship in 1953, the first time she 
thought she was eligible to apply; that she renewed her 
efforts to re-acquire Swiss citizenship as soon as she was 
informed she was eligible to apply, and re-acquired her 
Swiss citizenship in October 1958, her first opportunity 
to do so. 


P contends that since Jan. 29, 1946, she and her hus- 


band, under a contract between them, have had a separa- 
tion of property so that neither has any interest or con- 
trol over the property of the other. 


P contends that she is entitled to return of the vested 
property: 


a. That at the time of the vesting she was a “person 
not an enemy or ally of enemy,” within Sec. 9a of 
the Trading with the Enemy Act (Title 50, App. 
Sec. 9a, U.S.C., in that in Aug. 1951 and for some 
time prior thereto she was a resident of Switzerland. 


P denies that her being a limited partner in 1951 
in her husband’s business constituted “doing business 
within . . territory [of any nation with which the 
United States is at“:ar] within the definition of 
“enemy” of Sec. 2a, 50 App. U. S. C. 


. P contends that she is entitled to the vested prop- 
erty claimed as the aaa, ae of Franz Onken, de- 
ceased, referred to in Vesting Order 18400, and 
that the account referred to in Vesting Order 18396 
were the property of Franz Onken, deceased, as 
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recognized by the government in releasing the other 
5¢ths of the property to her stepmother and brother. 
P asserts that in the administration proceedings in 
Switzerland her share of her father’s estate was 
determined to be 3@ths. 

P contends there is no issue of law regarding her 
eligibility to receive a return of the property under Sec. 
Qa if ownership be shown and she establishes that she 
was not a resident in Germany on Aug. 30, 1951, the date 
of the vesting order, in view of the language of Judge 
McLaughlin’s order of Feb. 16, 1959 denying the motion 
to dismiss the complaint. 


THE GOVERNMENT contends: 


a. P has no interest which would entitle her to all 
of the vested property in that: 


1. 


2. 


3. 


She has not proved the property belonged to the 
estate of Franz Onken; 

If it be part of the estate of Franz Onken, P has 
not proved she is entitled to the vested property ; 
If P be entitled to any of the vested property she 
has not proved that her husband, a German na- 
tional, is not entitled to any part of it. 


b. P is not entitled to return of the vested property 


even if she has an interest in it, P being an 


enemy” 


within Sec. 2a of the Trading with the Enemy Act, 
in that: 


1. 


2. 


At the time of the vesting, Aug. 1951 P was 
a resident of Germany; 

Even assuming P was residing in Switzerland 
after 1946, mere residence in Switzerland would 
not change her enemy status in 1951; 


. That P, a limited partner in the business of her 


husband, a German national, was “doing busi- 
ness” within enemy territory in 1951. 


D denies that the order of Judge McLaughlin made 
any ruling as to whether P was entitled to return of 
the property if she established she was a resident in 
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Switzerland in Aug. 30, 1951, and, even if it were con- 
ceded that Judge McLaughlin had made such ruling, D 
denies that it would be binding on the trial Court. 


STIPULATIONS: 
Facts under “UNDISPUTED FACTS” 


It is stipulated the following may be admitted without 
formal proof, subject to all other objections: 


Documents appended to P’s deposition as 
P’s exhibits 1, la 
2, 2a 


3, 3a Adopted as PT Exhibit numbers 


J 
J 
] 
] 
] 
J 
J 


4, 4a 


] 
9, 9a Jj 


P’s PT Exhibit #10a—Claim filed by P 
10b—Copy of attached schedule 
D’s PT Exhibit #1, 2 & 3—Documents relating to P’s 
partnership interest in hus- 
band’s business with attach- 
ed translations 
#4—Group of documents relating to 
P’s husband’s membership in Nazi 
Party, with translations 


#5—Inventory of Estate of Franz Onken 
with translation thereof 


#6 & 7—German Republic Heimatschein 
Certificate 


No stipulation is made as to the following documents: 


P’s Exhibits appended to her deposition as numbers 5, 
5a, 6, 6a, 7, 7a, 8, and 8a; and certificates of Swiss 
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Cantonal authorities, with translations thereof identified 
as P’s PT Exhibits #11, lla, 12, 12a, 13, 13a, 14, 14a, 15, 
15a, 16, 16a, and 17 and 17a. 


Counsel for D agrees to furnish counsel for P, within 
one week copies of D’s PT Exhibits #6 and 7. 


Counsel agree to exchange, within one week, the names 
and addresses of all witnesses known to them, including 
experts, if any, and if they learn of any additional wit- 
nesses prior to trial to exchange their names and ad- 
dresses promptly. 


Insofar as counsel for P will accede to the request for 
stipulations of fact in D’s pretrial statement, such stipu- 
lations have already been covered under the “UNDIS- 
PUTED FACTS”. 


It is agreed that the depositions of P Erna Christiani 
Onken and Kurt Onken may be used at the trial in lieu 
of their oral testimony, subject to all appropriate objec- 


tions. 
/s/ Elizabeth Bunten 
AssisTaANt PrerriaL EXAMINER 


ATTORNEYS: 


/s/ James H. Mann Plaintiff 
/s/ Wm. H. Arkin Defendant 
/s/ Arthur B. Schor 
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IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


Civil Action No. 2705-58 
Erwa Cupistiani-OnKen, a/k/a Erna CHRISTIANI, 
PLAINTIFF 
v. 


Wuusam P. Rocers, Attorney General of the United 
States, as Successor to the Alien Property 
Custodian, DEFENDANT 
PLAINTIFF’S PROPOSED FINDINGS OF FACT 


(Adopted by Trial Judge—See Stip May 23, 1961) 


1. Plaintiff, Erna Christiani, also known as Erna 


Christiani Onken, was born on March 4, 1911, in Zurich, 
Switzerland, the daughter of Franz Onken, a German 
national residing in Switzerland. 


2. Plaintiff acquired Swiss citizenship in 1919 when 
she, her father, her mother and her brother, Kurt Onken, 
became naturalized and thereby lost her German citizen- 
ship. 

3. From birth until 1919 plaintiff lived with her parents 
in Zurich, Switzerland, and after 1919 until 1931 she lived 
with them in Basle, Switzerland. 


4. In 1931 plaintiff married Dr. Paul Christiani, a 
German citizen and by her marriage lost her Swiss citizen- 
ship and acquired German citizenship. 


5. As a result of plaintiff’s marriage to Paul Christi- 
ani, two children were born, a son Rolf, born February 
13, 1934, and another son Roland, born March 3, 1939. 
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6. Following their marriage plaintiff and her husband 
lived in Frankfurt on the Main until 1935. Then they 
lived in Koenigstein near Frankfurt for one year and 
then moved to the German section of Konstanz, a city on 
the Swiss-German frontier. 


7. Plaintiff, her husband and two sons moved to Kon- 
stanz because they wanted to be as near Switzerland as 
possible. 


8. For some years prior to 1946 plaintiff, her husband 
and two sons lived in Konstanz, Germany, in a house 
owned by plaintiff’s husband. 


9. At some time shortly after the end of the war, 
plaintiff’s husband’s house in Konstanz was requisitioned 
for the needs of the occupation forces, but prior to that 
time, plaintiff was able to take from it certain household 
furnishings, i.e. furniture, rugs, paintings and porcelain. 


10. Some time in April of 1946 plaintiff and her two 


sons left Germany and entered Switzerland on a permit 
granting a four months’ stay. 


11. Plaintiff at the time of entering Switzerland in- 
tended to leave Germany permanently and to remain for- 
ever in Switzerland. 


12. Such household effects as plaintiff possessed in 
Germany were sent to her in Switzerland shortly after 
her entry there. 


13. Plaintiff and her two children, after entering Swit- 
zerland in April of 1946, lived for approximately two 
months with plaintiffs brother, Kurt Onken, in Taeger- 
wilen, a Swiss village located near the Swiss-German 
frontier. 


14. After her stay with her brother in Taegerwilen, 


plaintiff and her children moved to Flims, a Swiss town 
further inland from the German frontier. 
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15. Plaintiff and her two children have resided con- 
tinuously in Switzerland since their original entry in April 
of 1946 except for brief visits abroad, the first visit back 
to Germany taking place in 1955 and lasting for some- 
thing less than two weeks. 


16. Plaintiff’s husband came to Switzerland tempo- 
rarily in September of 1946 to visit plaintiff and the 
children but then returned to Germany in March 1947. 


17. Plaintiff’s husband left Germany in 1948 with the 
intention of living permanently in Switzerland and joined 
plaintiff and their children at Flims. 

18. Plaintiff, her husband and children have lived to- 
gether in Switzerland from 1948 until the present. First 
they lived in Flims but in 1952 moved to St. Gallen where 
they have remained. 

19. In St. Gallen plaintiff's husband bought a house 
under construction, finished it, and he and the family 


lived in it. Subsequently, he built a home to which he, 
plaintiff, and the two children moved and in which they 
presently live. 


20. Plaintiff and her children and later plaintiff’s hus- 
band entered Switzerland on temporary residence permits 
which from time to time were extended by the Swiss au- 
thorities until they received permits to reside permanently 
in Switzerland. 


21. In 1953, at what plaintiff considered the earliest 
possible time, she reapplied for Swiss citizenship but was 
unsuccessful because the law under which she sought re- 
acquisition of Swiss citizenship applied only to those 
native born Swiss who had lost their citizenship by marry- 
ing foreigners. 

22. As soon as the law permitted, which was in 1958, 
plaintiff applied for and reacquired her Swiss nationality. 

93. Plaintiff’s father, Franz Onken, died at Basle, 
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Switzerland, in 1942 and left property located both in 
Switzerland and in the United States. 


24. The property located in Switzerland belonging to 
plaintiff’s father at the time of his death was subsequent- 
ly divided and distributed one-fourth to his widow (plain- 
tiff’s stepmother, Lilli Onken), three-eights to plaintiff’s 
brother, Kurt Onken, and three-eights to plaintiff. 


25. Kurt Onken, plaintiff’s brother, was administrator 
of the estate of his deceased father, Franz Onken. 


26. The assets located in the United States belonging 
to Franz Onken at the time of his death were blocked 
under the United States wartime blocking measures. 


27. Plaintiff was entitled to three-eights of the estate 
which her father, Franz Onken, left at his death. 


28. The Swiss Compensation Office, which was the 
competent agency in Switzerland to certify Swiss assets 
blocked in the United States and thereby free them from 


the blocking measures, certified and thereby freed from 
blocking five-eighths of the property located in the United 
States which Franz Onken left at his death as the prop- 
erty of Lilli Onken and Kurt Onken. 


29. The remaining three-eights of the American assets 
located in the United States which Franz Onken left at his 
death were not certified by the Swiss Compensation Office 
on the ground that they were the property of plaintiff 
who at that time was a resident of Germany and ineligible 
for certification. Those assets were subsequently vested 
by the Attorney General on August 30, 1951, by Vesting 
Orders Nos. 18,396 and 18,400. 


30. By the present action, plaintiff seeks to have re- 
turned to her the assets vested by Vesting Orders Nos. 
18,396 and 18,400. 


31. The assets vested by Vesting Orders Nos. 18,396 
and 18,400 were the property of plaintiff on August 30, 
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1951, the date of vesting, and no other person had any 
beneficial interest whatsoever in those assets at that time. 


32. Plaintiff’s husband conducts a correspondence 
school in Konstanz, Germany. 


33. In 1951 plaintiff’s husband reorganized his corre- 
spondence school into a limited partnership and gave 
plaintiff a 40% participation therein as a limited partner. 


34. Plaintiff is unfamiliar with her husband’s corre- 
spondence school or other business, has taken no part in 
its conduct, paid no consideration for her aforementioned 
participation in the limited partnership and, in fact, held 
the aforementioned 40% participation as nominee for her 
husband for tax purposes. 


James H. Mann 
1210-18th Street, N. W. 
Washington, D. C. 


Attorney for Plaintiff 


Of Counsel: 


PEHLE, MANN, RIEMER & LUXFORD 
1210 - 18th Street, N. W. 
Washington, D. C. 
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IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


Civil Action No. 2705-58 
Erna Curistrani-ONkKEN, a/k/a Eena CHRISTIANI, 
PLAINTIFF 


v. 


Wuuusm P. Rocers, Attorney General of the United 
States, as Successor to the Alien Property 
Custodian, DEFENDANT 


PLAINTIFF’S PROPOSED CONCLUSIONS OF LAW 
(Adopted by Trial Judge—See Stip May 23, 1961) 


1. This is an action brought under Section 9(a) of the 


Trading with the Enemy Act, as amended, to recover 
property vested by the Attorney General of the United 
States. This Court has jurisdiction of the action. 


2. The property which the Attorney General vested by 
Vesting Orders Nos. 18,396 and 18,400 was at the time 
of vesting the property of the plaintiff and there was no 
other beneficial interest in that property at that time. 


3. On August 30, 1951, the date of the issuance of 
Vesting Orders Nos. 18,396 and 18,400, plaintiff was a 
resident of Switzerland and was not an “enemy” within 
the meaning of Section 2(a) of the Trading with the 
Enemy Act, as amended. 


4. When plaintiff left Germany in 1946 with the inten- 
tion of leaving there permanently and entered Switzer- 
land with the intention of living there permanently, she 
lost her enemy status as to the property subsequently 
vested by defendant’s predecessors in interest on August 


33 A 


30, 1951, by Vesting Orders Nos. 18,396 and 18,400 (Wil- 
lenbrock v. Rogers, 255 F.2d 236 (3rd Cir. 1958) ). 


5. Under Section 9(a) of the Trading with the Enemy 
Act, as amended, plaintiff is eligible to maintain this 
action against the Attorney General for the recovery of 
her property. 

6. Since plaintiff was not an enemy on August 30, 
1951, the effective date of Vesting Orders Nos. 18,396 and 
18,400, she is entitled to have the property vested by such 
Vesting Orders returned to her as a result of the present 
action. 


7. Plaintiff was not doing business within enemy terri- 
tory at any time during the war. 


James H. Mann 

1210 -18th Street, N. W. 

Washington, D. C. 
Attorney for Plaintiff 


Of Counsel: 


PEHLE, MANN, RIEMER & LUXFORD 
1210 - 18th Street, N. W. 
Washington, D. C. 
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IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


Civil Action No. 2705-58 
Exna CueisTiani-OnkEN, 2/k/a Exna CuRIsTIANI, 
PLAINTIFF 
v. 


Wiis P. Rocers, Attorney General of the United 
States, as Successor to the Alien Property 
Custodian, DEFENDANT 


JUDGMENT 


The above cause came regularly on for trial before the 
Court on January 25th and 26th, 1961, and was duly sub- 
mitted for consideration and decision, and the Court, after 


due deliberation, rendered its oral decision on the 26th 
day of January, 1961, and the Court having heretofore 
duly made and entered findings of fact and conclusions of 
law, now, therefore, pursuant thereto, it is 


ORDERED, ADJUDGED and DECREED this 17 day 
of March, 1961, that the defendant pay, convey, transfer, 
assign and deliver to the plaintiff subject to the provisions 
of Sections 20 and 32(g) of the Trading with the Enemy 
Act, as amended, all the property described in Vesting 
Order No. 18,396, dated August 30, 1951, and Vesting 
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Order No. 18,400, dated August 30, 1951, or the proceeds 
thereof, together with any and all increment thereon. 


/s/ Charles F. McLaughlin 
United States District Judge 


Submitted by: 


/s/ James H. Mann 
James H. Mann 
1210 - 18th Street, N. W. 


Washington 6, D. C. 
Attorney for the plaintiff 


No objection as to form: 


/s/ Arthur R. Schor 
Axgrnur R. ScHor 
Attorney for defendant 
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UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


Civil Action No. 2705-58 
Eena CHRIsTIANI-ONKEN, 2/k/a Enna CHRISTIANI, 
PLAINTIFF 


v. 


Rosert F. Kennepy, Attorney General of the United 
States, as Successor to the Alien Property 
Custodian, DEFENDANT 


NOTICE OF APPEAL 


Notice is hereby given that the defendant, the Attorney 
General of the United States hereby appeals to the United 


States Court of Appeals for the District of Columbia from 
the final judgment of the Court entered on March 17, 1961, 
in favor of the plaintiff, Erna Christiani-Onken, also 
known as Erna Christiani. 


Dated: April 12, 1961 


/s/ Arthur R. Schor 
Agtuur R. Scnor 
Attorney for Defendant 


7A 
Filed May 2, 1961 Harry M. Hull Clerk 


Filed May 22, 1961 Joseph W. Stewart, Clerk 


PROCEEDINGS 
THE COURT: The Clerk will call the case. 


THE DEPUTY CLERK: Erna Christiani-Onken versus 
Rogers. 

MR. MANN: Ready for the plaintiff. 

MR. ARKIN: Ready, Your Honor. 

THE COURT: Counsel for the plaintiff may proceed 
with the opening statement. 

OPENING STATEMENT ON BEHALF OF PLAIN- 
TIFF 

MR. MANN: If Your Honor please, my name is James 
H. Mann, and I am attorney for the plaintiff herein. 

Your Honor, this case, we feel is not readily susceptible 
to what we would normally term a trial brief. However, 
I have prepared a memorandum of law, which I would 
like to give Your Honor at this time. 

THE COURT: In what respect is it not susceptible? 

MR. MANN: Your Honor, usually I have attempted 
to use a trial brief where the evidence was rather com- 
plicated and we thought we should direct the Court’s 
attention to particular evidence or a particular point. I 
think the evidence in this case is of a relatively simple 
nature. 

We have stated in our memorandum of law what we 
think the evidence will show, but we think this case turns 

primarily on legal points. 
4 ‘As we see the case, Your Honor, there is only 
one real question involved and that is a legal ques- 

tion. The question is whether a person who admittedly 
has been a resident in enemy territory can shed that 
enemy status by changing residence to non-enemy terri- 
tory, provided that is done prior to the vesting of the 


property. 
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Your Honor may recall that this matter was argued 
extensively before him on the defendant’s motion to dis- 
miss, and Your Honor has ruled on the legal point here 
involved. 

The evidence, we say, is of a relatively simple nature. 
The situation is simply this: 

A woman, who was born in Switzerland, married a 
German and left Switzerland for a period of time. Soon 
after the war as she could, she returned to her native 
Switzerland. At that time she brought with her her two 
children and such household effects as she was possessed 
of, and she testified that at the time she entered Switzer- 
land she intended to remain there forever if she could. 

Now, we think the subsequent events have borne out 
her intention. At the earliest possible moment she re- 
applied for her Swiss citizenship which she had lost by 
marriage to a German. She misunderstood the law at 
the time and was unable on her first attempt to reacquire 

her Swiss citizenship. The law was changed and 
5 she applied again and she has become a Swiss 

citizen. She and her family from the time they 
went into Switzerland have remained there to this very 
day. We think that is as clear a case as there can be 
on the residence issue. 

THE COURT: Do you contend she became a Swiss 
citizen prior to the date of vesting? 

MR. MANN: No, Your Honor. At the time of vesting 
she was still retaining her German nationality. But 
under the Trading With the Enemy Act nationality is not 
important. Kesidence is the determinative factor. 

We cite her change of citizenship only to show that 
by going back to Switzerland and reacquiring her Swiss 
citizenship eventually she did intend to stay there forever. 
We think that corroborates a prior expressed intention. 

As we see this case, the Government has raised any 
number of other issues which we think are not really 
important. We think the defendant is going to do every- 
thing to attempt to confuse this issue to prevent a square 
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holding on this particular point, the point which we call 
the late vesting issue; the change from enemy territory 
to non-enemy territory effecting a change of status. 

Until the pre-trial hearing we had not expected that 
we would have to prove the ownership of the property. 

We had expected that the Government would con- 
6 cede that. The Government has not conceded it. 

However, we think there can be no doubt about the 
ownership of the property. We expect to show by testi- 
mony of the administrator of the estate that the part 
that is claimed here is the part that belongs to the 
plaintiff. 

The Government has made one other contention and 
I do not know at this time whether that will be seriously 
pressed or not. The Government contends that the plain- 
tiff was a enemy by virtue of doing business within enemy 
territory. 

The fact on which the Government relies there is that 
her husband had a correspondence school in Germany, 
just across the Swiss border, and in 1951 he transferred 
a part of that business to her. On the public records she 
was shown as owning forty percent of the business. 

We say, and I will not press this point in the opening 
statement, but we say that very clearly on the basis of 
all the decided cases, that that cannot amount to domg 
business with the enemy. As a matter of fact, we think 
the contention is absurd on its face. 

In our opinion, Your Honor, the principal point in this 
case has been ruled upon. It was ruled upon by you at 
the time that the Government moved to dismiss our com- 
plaint. 

Your order on this is very specific. I do not have the 

order before me, but I will read it in the closing 
7 argument—but Your Honor ruled that by virtue of 

the fact that the complaint alleged that the plain- 
tiff had removed herself from Germany into Switzerland, 
that she had a good cause of action under Section 9(a), 
and was not an enemy. 
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The evidence in this case, Your Honor, will be largely 
by deposition. 

Thank you. 

THE COURT: Counsel for defendant. 


OPENING STATEMENT ON BEHALF OF THE DE- 
FENDANT 


MB. ARKIN: Your Honor, I would like to present 
our memorandum, which is directed to the legal issues 
in this matter. (Handing up to the Court.) 

THE COURT: Thank you. 

MR. ARKIN: Counsel for the plaintiff states that 
there is one legal issue in this case; one principal issue, 
as he put it, and that the Government is seeking to avoid 
decision on that issue by interjecting other issues. 

As the Court knows, the burden is upon the plaintiff 
in a suit brought under Section 9 of the Trading With 
the Enemy Act to prove both title and eligibility. 

The Government feels that there are genuine issues 
of both title and eligibility in this case, as well as the 
legal issue of late vesting, to which counsel for the 

plaintiff adverts. 
8 On the issue of title, the property involved, 

which plaintiff claims to be part of the estate of 
her father, which was in the United States at the time 
of his death, the vesting orders—there were two vesting 
orders issued in this case, one of them identifies the prop- 
erty as Rubric accounts, as unidentified bank accounts, 
and the other vesting order refers to property of the 
estate of Franz Onken. 

THE COURT: Is Franz Onken the father? 

MR. ARKIN: The name is identical but we contend 
that mere identity of names is not adequate to identify 
the property; that there must be a proof of the identity 
of the owner of that account and the person through 
whom the plaintiff is making or makes her claim to right 
of property. 


41 A 


THE COURT: You are asserting, in other words— 
the Court is asking, not stating—are you asserting a de- 
fense of lack of proof of the essential element of owner- 
ship in that you are denying that the plaintiff is the 
daughter, or will establish she is the daughter of the 
individual named to whom she claims ownership in this 
property by succession? 

MR. ARKIN: We have denied it, Your Honor. 

THE COURT: You are making an issue as to whether 
or not this woman is the daughter of the person who 
was the owner of the property and who she alleges to be 

the father. 
9 MR. ARKIN: Let me put it this way. Perhaps 
it would clarify it. 

We have stipulated to a birth certificate that shows 
her to be the daughter of Franz Onken, but there is no 
stipulation with respect to any interest she acquired upon 
the death of her father, nor is there any evidence stipu- 
lated to showing that the property which has been vested 
constitutes the property of a Franz Onken who was her 
father. 

So on the question of title there are two aspects to it 
which the Government contends the plaintiff must prove. 

THE COURT: You are agreeing that the plaintiff’s 
father was Franz Onken, but that the Franz Onken who 
owned the property at the time of his death, the prop- 
erty which is involved in this— 

MR. ARKIN: In one of the vesting orders. 

THE COURT: (Continuing.)—is one of the vesting 
orders, was not the property of the person whom you 
concede to be the father. It that it? 

MR. ARKIN: We contend that the burden is upon 
the plaintiff to show that this was the property belonging 
to her father. 

THE COURT: The Court is trying to arrive at what 

the issue will be on this. Are you joining issue 
10 on the question of the identity of the person named 
as her father, who has the same name as her father? 
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MR. ARKIN: Yes, Your Honor. 

THE COURT: You are contending that the person 
having the same name as the plaintiffs’ father, who 
owned the property at the time of his death, was not 
the plaintiff's father? 

MR. ARKIN: That is in effect what we are doing, 
Your Honor. 

THE COURT: All right. That will be one of the 
issues, then. 

MR. ARKIN: And then, as to the second vesting order, 
the vesting order does not identify the account except 
by name, at all. The second vesting order identifies the 
account as a Ruberic account, which is an undesignated 
name account. So there is no reference at all in the 
second vesting order. 

As to the issues of residence, it is the Government’s 
position that the residence required under the Trading 
With the Enemy Act is a permanent residence, and that 
plaintiff's removal in 1946 to Switzerland was of a tem- 
porary nature. 

The evidence will show, the evidence which has been 
stipulated to and the facts we have agreed upon, will 

show that the plaintiff came to Switzerland on 
11 temporary visa, temporary permit to sojourn, and 

remained in Switzerland either on extensions of 
those permits or on the issuance of new temporary per- 
mits until 1958, which was seven years after the vesting 
order was issued; that she did not acquire permanent 
residence in Switzerland until 1958, when she reacquired 
her citizenship as a Swiss national; that the vesting order 
oceurred during the time she had a residence, a perma- 
nent residence actually in Germany. 

THE COURT: Do you join with plaintiff’s counsel in 
his assertion that residence is the dispositive element— 

MR. ARKIN: On this particular issue. 

THE COURT: (Continuing.)—on the determination of 
the issue. 
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MR. ARKIN: On this particular issue; yes, Your 
Honor. 

THE COURT: The Court has been advised, and the 
Court has so many matters it doesn’t recall them all in 
detail, especially in motions assignment which come in 
great numbers—at the time the Court would remember 
it because it studied it—but it has been stated that this 
Court entered an order following a motion and hearing 
on the motion to dismiss. 

Was this issue, this matter you are raising, brought 
up in the course of the hearing and determination of 
the motion to dismiss: The question of the right of the 
plaintiff to recover? 

MR. ARKIN: Well, Your Honor, on the motion 
12 to dismiss it was assumed for the purposes of the 
motion that the plaintiff had acquired a residence 

in Switzerland. 

THE COURT: Was that made the subject of issue be- 
fore the Court on a question of fact which the Court 
undertook to resolve? 

MR. SCHOR: (Sotto voce.) No. 

MR. ARKIN: That was the purely legal issue which 
Mr. Mann calls the latest vesting issue, and that is that 
a person who once acquired the enemy status can or 
cannot, depending on the position you take, divest him- 
self of that enemy status and prevent his property from 
being vested by moving out of an enemy country. 

THE COURT: Was that an issue in the motion? 

MR. ARKIN: This was the issue in the motion to 
dismiss. The Government took the position that plaintiff 
was an enemy beginning with the commencement of war; 
that she could not thereafter change her status as an 
enemy so as to be protected from the operation of the 
Trading with the Enemy Act. 

THE COURT: Is that a question of law that was pre- 
sented to the Court in the motion to dismiss? 

MR. ARKIN: That was presented to the Court on the 
basis of the definition contained in the statute. The rea- 
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sons behind it were never presented to the Court. The 
theory behind the handling of enemy property in 
13 the United States was not explained to the Court. 
THE COURT: “The theory behind the handling 

of enemy property”? 

MR. ARKIN: Yes, Your Honor. 

We have in this brief prepared a short summary of 
the development of the Trading with the Enemy Act 
beginning in World War II, the purposes behind the freez- 
ing orders, and the intent to be given to the statute as 
has been given it following post-war hostilities. 

We feel this is an integral part of the treatment of 
alien property in the United States which was not given 
to the Court and not considered by the Court at the time 
the question was issued. 

The question was raised, as I recall, and I didn’t handle 
it myself, was whether or not the status of enemy re- 
mains with an individual who acquired it during the war, 
or if he could lose it by changing residence, and it was 
that limited question—that limited consideration that was 
before the Court at that time. 

THE COURT: Is that question before the Court at 
this time in this case? 

MR. ARKIN: I think the same question is before the 
Court at this time, Your Honor, but we wish now to 
present it in detail and to present the background and 

the view of the Department on it. 
14 THE COURT: Are you, in a sense, urging upon 
the Court a reconsideration of its determination on 
the motion to dismiss on the basis of additional material 
you wish to present? Could that be said to be your 
position? 

MR. ARKIN: I think that basically we are asking not 
for a re-determination. We think that this question was 
not finally settled by Your Honor when that motion was 
decided because he did not have all the background 
before him. 
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I would like to call attention to the Court, Mr. Mann 
is, I think, talking in terms of the law of the case, which 
he is, in effect, urging. 

It is my understanding and Judge Pine in a decision, 
said that the law of the case is not applicable in the 
District of Columbia. 

I recognize that a determination of another Judge or 
the Judge himself hearing the case is certainly to be given 
weight, but I think we should have the opportunity to 
again present, in a fuller manner, the position of the 
Government on this. 

THE COURT: I don’t want to interrupt you this 
way. I am trying as best I can to reach a conclusion as 
to what the issues are. I am sorry if I interfere with 
your orderly flow of argument. 

MR. ARKIN: It is quite all right, Your Honor. 
15 THE COURT: Of your opening statement, rather. 

This may be repetitious and I may have covered 
it by my former question, but the Court understands 
that the Court, in its ruling on the motion to dismiss, 
filed by the Government, held on the question of the 
ability of the citizen to transfer, or an individual to 
transfer his citizenship legally from one country to an- 
other, that the Court ruled that in this case the plaintiff 
possessed that right and did in fact transfer his citizen- 
ship from an alien country to a non-alien country. 

Am I correct in that? 

MR. ARKIN: It wasn’t citizenship, Your Honor. It 
was residence. The citizenship remained the same. 

THE COURT: Residence. Yes. 

MB. ARKIN: The Court held, on the basis of the 
pleadings, that she had in fact changed her residence; 
that the property was not subject to seizure. 

THE COURT: Now, you are re-raising that issue. 

MR. ARKIN: Yes, Your Honor. 

THE COURT: And you are urging upon the Court 
what the Court characterized as 2 reconsideration or 
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redetermination of the issues on the basis of material, 
including views of the Department or attitudes of the 
Department on the question which was not presented to 
the Court at the time the Court ruled on the motion to 
dismiss. 
16 MR. ARKIN: Well, I don’t want to appear to 
be quibbling, Your Honor. We don’t consider it a 
redetermination. We don’t think that was in effect a 
final determination. We think Your Honor may give 
consideration to weight with respect to his prior ruling. 
We think the determination is still an open one and has 
not been made in this case. 
This may be a quibble, but I don’t think it is, Your 
Honor. 
THE COURT: Thank you. 
MR. ARKIN: Thank you, Your Honor. 
THE COURT: Do you wish to make any further state- 
ment? 


FURTHER OPENING STATEMENT ON BEHALF 
OF PLAINTIFF 


MR. MANN: Yes, sir. 

If Your Honor please, I would like to say at the time 
Your Honor signed the order to which I have referred 
I think this matter was argued just about as extensively 
as it could be argued, and I think that will be shown by 
the extensive memorandum in the jacket of this case. 

I would like to add, moreover, that since the time of 
Your Honor’s order the matter has been argued exten- 
sively before another Judge of this Court, Judge Holtzoff. 
It was argued in the case of DeCourten, et al, v. Rogers, 

and again the Department of Justice argued this as 
17 extensively as it could be argued. Judge Holtzoff 

arrived at the same result as Your Honor. So this 
his been argued twice in this Court and it has been 
argued extensively and two Judges have arrived at the 
same decision. 
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Of course, Your Honor may recall when Your Honor 
entered his order you followed the only decision of a 
Circuit Court of Appeal on the question. That was Judge 
Goodrich’s decision in the Third Circuit in the Willen- 
brock case. The case is cited in the memorandum. 

THE COURT: Will you give me that now. That comes 
back to my mind. Give me that citation, please. 

MR. MANN: Yes, Your Honor. The case of Willen- 
brock v. Rogers, and that is 255 F.(2d) 236. That was 
in the Third Circuit. And the decision was by Judge 
Goodrich. 

And, if Your Honor please, the case in which this 
matter was argued extensively again before Judge Holt- 
zoff is DeCourten, et al, v. Rogers, and that is Civil 
Action No. 1238-57. 

THE COURT: Very well. 

MR. MANN: Now, if Your Honor please, I will proceed 
to read into evidence the deposition of the plaintiff or 
parts of the deposition of the plaintiff in this action. 

THE COURT: You may proceed. 


18 EVIDENCE ON BEHALF OF THE PLAIN- 
TIFF 


MR. MANN: I will start with page 2 of the direct 
examination, and the questions, unless otherwise indi- 
cated, were asked by me. 

THE COURT: And that is the deposition of? 

MR. MANN: The plaintiff herein, Your Honor. 

THE COURT: Very well. 

MR. MANN: (Reading.) 

“Direct Examination 

“Question. Would you please state your full name and 
address? 

“Answer. Mrs. Erna Christiani, 22 Hompelistrasse, St. 
Gallen, Switzerland. 

“Question. When and where were you born? 

“Answer. I was born at Zurich on March 4, 1911.” 
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Now, I would like to depart from the deposition for 
Just a moment, Your Honor. 

We have any number of documents showing that she 
is the daughter of Franz Onken. I understand that is 
conceded by counsel and in order not to clutter up the 
record, unless Your Honor feels otherwise, I will not put 
them into evidence. 

THE COURT: If the Court understood counsel for 
the Government’s opening statement correctly, and cor- 

rect me if I did not, it is conceded by the Govern- 
19 ment that the plaintiff is the daughter of Franz 

Onken, but the Government contends that that con- 
cession does not go to the point of conceding that the 
Franz Onken who was the father, concededly, is the Franz 
Onken who died possessed of the property involved in 
this controversy in this case. 

MR. MANN: I believe that we will be able to show 
that, Your Honor. 

THE COURT: At least that is the issue, on the matter 
of issue. Is that correct, counsel? 

MR. ARKIN: That is correct, Your Honor. 

THE COURT: Very well. 

MR. MANN: I will omit the birth certificate. 

Coming back now to the deposition. 

“Question. Who was your father? 

“Answer. My father was Franz Onken. 

“Question. Where was your father born? 

“Answer. My father was born in Oldenburg. 

“Question. Is Oldenburg in Switzerland or Germany? 

“Answer. In Germany. 

“Question. What was the nationality of your father? 

“Answer. I have to ask, originally or later; and if sO, 
at what time? 

“Question. Give us his original citizenship and if it 
changed, tell us? 

“Answer. My father was a German and became 
20 a Swiss citizen in 1910.” 
Now, if counsel will agree with me, we will cor- 
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rect the transcript there to make that read in 1919. I 
understand that counsel agrees with me. 
THE COURT: You agree that is 1919? 
MR. MANN: 1919, Your Honor. 
Then I will skip, Your Honor, down to line 32. 
“Question. Mrs. Christiani, what was your nationality 
at birth? 
“Answer. German. 
“Question. Did you ever change your nationality? 
“Answer. I was made a citizen in Switzerland with my 
father, with my parents.” 
I will skip then, to line 41. 
“Question. Mrs. Christiani, where did you live as a 
child? 
“Answer. First in Zurich, then Basel. 
“Question. Tell us, if you know, when did you leave 
Zurich to go to Basel? 
“Answer. I think it was in 1919. 
“Question. And how long did you live in Basel? 
“Answer. Until my marriage in 1931. 
“Question. Whom did you marry in 1931? 
“Answer. Dr. of engineering, Paul Christiani.” 
Now, in view of the fact that the facts we sought 
21 to prove by the document that was then shown to 
the witness has been stipulated to, I will skip, 
Your, Honor, down to line 25. 
“Question. Mrs. Christiani, after you married your 
husband, where did you live? 
“Answer. In Frankfurt on the Main. 
“Question. And how long did you live there? 
“Answer. We lived there until 1935. 
“Question. And after Frankfurt, where did you live? 
“Answer. We lived for one year at Koenigstein in the 
neighborhood of Frankfurt. 
“Question. And after you left Koenigstein where did 
you live? 
“Answer. On Konstanz. 
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“Question. And where is Konstanz? 

“Answer. Konstanz is at the Lake of Rovstans in 
Germany. 

“Question. How far is it from the Swiss border? 

“Answer. The boundary is almost in the midst of the 
City. 

“Question. But you lived in the German part of Kon- 
stanz? 

“Answer. Yes, we had to live in Germany. 

“Question. Why did you leave Koenigstein to go to 

Konstanz? 
22 “Answer. We liked to be near to Switzerland, 
as close as possible to Switzerland. 

“Quetion. Mrs. Christiani, do you have any children? 

“Answer. Yes, two sons. 

“Question. Please give me their names and the respec- 
tive dates of their birth? 

“Answer. Rolf, born February 13, 1934, and Roland, 
born March 3, 1939. 

“Question. When you lived in Konstanz, did your hus- 
band and your children live with you there? 

“Answer. Yes. 

“Question. Describe where you lived in Konstanz, giv- 
ing the street address and state whether it was a house 
or an apartment? 

“Answer. We had rented a house, a small house, the 
address was No. 14 Friedrichshoehe. 

“Question. Did either you or your husband ever pur- 
chase a house in Konstanz? 

“Answer. We built a house. 

“Question. And what was the address of that house? 

“Answer. 22 zur Friedrichshoehe. 

“Question. Who owned this house, the one that you 
built? 

“Answer. My husband. 
23 “Question. Did you have any interest in the own- 
ership of that house, did you own a part of it? 

“Answer. No. 
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“Question. How long did you live in Konstanz, Mrs. 
Christiani? 

“Answer. From 1936 until 1946. 

“Question. When exactly, if you know, did you leave 
Konstanz? 

“Answer. In April 1946. 

“Question. Where did you go when you left Konstanz? 

“Answer. I went to my brother. 

“Question. And where did he live? 

“Answer. Very close to Konstanz, at Taegerwilen. 

“Question. Is Taegerwilen in Germany or Switzerland? 

“Answer. In Switzerland. 

“Question. When you left Germany to go to Switzer- 
land who accompanied you? 

“Answer. My two sons. 

“Question. Did your husband accompany you? 

“Answer. No. 

“Question. Why not? 

“Answer. He did not have a visa.” 

Then, I will skip, Your Honor, down to line 36, omitting 
the part that had to do with the identification of the 

document. 
24 “Question. Mrs. Christiani, how long did you stay 
with your brother? 

“Answer. Perhaps for two months, perhaps two 
months. 

“Question. Tell us, what is your brother’s name? 

“Answer. Kurt Onken. 

“Question. And after you left your brother’s house, 
where did you go? 

“Answer. To Flims, Switzerland. 

“Question. Did you have your children go with you? 

“Answer. Yes. 

“Question. And when did you go to Flims? 

“Answer. I think it was in the beginning of June. 

“Question. What year? 

“Answer. 1946. 

“Question. And your children went with you? 
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“Answer. Yes. 

“Question. Did your husband ever leave Germany? 

“Answer. Yes; what period of time, when? 

“Question. Did he ever join you and your children in 
Switzerland? 

“Answer. He went to Switzerland in September, 1946, 
got a visa and returned in March 1947 to Germany, be- 
cause the Surete required this. 

“Question. Did your husband again come to Switzer- 

land after 1947? 
25 “Answer. Yes, in 1948. 
“Question. Did he join you and the children at 
that time? 

“Answer. Yes. 

“Question. And tell us again, where were you living 
when your husband joined you? 

“Answer. At Flims. 

“Question. Where did you live in Flims? 

“Answer. First in an apartment, in a furnished apart- 
ment, and then in another apartment, furnished apart- 
ment. 

“Question. Did you ever purchase a house in Flims? 

“Answer. No. 

“Question. When did you leave Flims? 

“Answer. 1952. 

“Question. And where did you go? 

“Answer. To St. Gallen. 

“Question. And who accompanied you when you left 
Flims and went to St. Gallen? 

“Answer. My husband and my two sons. 

“Question. Your husband and your two sons had been 
living with you in Flims ever since your husband joined 
you there, is that correct? 

Then, an objection was interposed to the question. 

THE COURT: Are you urging that objection? 

MR. ARKIN: Well, the question was a leading 
26 question, Your Honor. 
‘THE COURT: I think it cannot be said to put 
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the answer in the witness’s mouth. The objection is over- 
ruled. 

MR. MANN: Then, I skip to the witness’s answer. 

“Answer. One son was for some time in a school, board- 
ing school, in Schiers and Samaden. 

“Question. Where did you live when you went to St. 
Gallen? 

“Answer. We purchased a house in St. Gallen which 
was in the course of construction. 

“Question. Did you live in this house when it was fin- 
ished? 

“Answer. Yes. 

“Question. And who lived in this house with you? 

“Answer. My husband and my two sons, and a domestic. 

“Question. And you gave your address, your current 
address as St. Gallen. Do yon still live in St. Gallen in 
this same house? 

“Answer. No. 

“Question. Where do you live now? 

“Answer. We built another house. 

“Question. And you live in that now? 

“Answer. Yes. 

“Question. And who owns this house in St. Gallen? 

“Answer. My husband. 
27 “Question. Let us go back to your house in 
Konstanz. Did this house contain furniture, rugs, 
paintings, porcelain and other household goods? 

“Answer. This house had been confiscated by the 
French occupation power in 1945. 

“Question. Please tell us, Mrs. Christiani, what did 
the house in Konstanz contain in the way of household 
effects, generally speaking? 

“Answer. Furniture, rags, paintings, porcelain. 

“Question. Mrs. Christiani, when you went to Switzer- 
land, what happened to the various household effects 
that you have described, which were in the house? 
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“Answer. I took away with me some of the items, I 
took away some of the items prior to the occupation of 
the house. 

“Question. What items did you take away? 

“Answer. Some paintings, porcelain, rugs and works 
of art. : 

“Question. What happened to those articles that you 
took away from the house prior to the occupation? 

“Answer. These items were sent in the course of the 
year 1946 to Switzerland. 

“Question. And what happened to the effects which 
remained in the house? 

“Answer. When the house was returned to us, 
28 they were partly destroyed and had partly dis- 
appeared. 

“Question. Mrs. Christiani, when you entered Switzer- 
land from Germany, how long did you intend to stay in 
Switzerland; I refer to your entry in 1946?” 

MR. ARKIN: Your Honor, we would object to this 
question because the evidence that has been stipulated will 
show that she entered in 1946 on a sojourner’s visa on 
a temporary permit to stay for four months. So, I don’t 
think she is in a position to say how long she intended 
to stay there, other than what the permit permitted. 

THE COURT: Is it your contention that the only evi- 
dence of the length of her stay in Switzerland that can 
be taken into consideration by the Court is the visa which 
entitles her to remain there for a certain length of time? 

MR. ARKIN: It is our contention, Your Honor, that 
in order to maintain the kind of residence contemplated 
under the Trading with the Enemy Act, as that term is 
used in the act, that there must be a right to stay there 
permanently. 

THE COURT: Do you take into consideration in your 
objection the possibility of an extension of a visa or 
any other evidence than the limited visa which has been 
referred to, the four month temporary visa? 
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In other words, this matter of intent is, I think we 
all recognize, a matter determined from all the 
29 facts and circumstances surrounding the Act itself; 
that is, the presence in this instance of the plain- 

tiff in Switzerland. 

The question of intent, normally speaking and broadly 
speaking, is one in which the Court allows evidence to 
be introduced of a rather broad character which would 
bear upon the question of intent. 

The Court doesn’t feel it should limit the evidence to 
any one documentary piece of evidence, such as a limited 
visa, if it is an issue. If intent is an issue the Court 
feels that it is sustained by the authorities when it says 
that liberality is entertained by the Court in the matter 
of evidence that would bear upon the question of intent, 
intent being a matter of mental operation, after all. 

For whatever weight it may have the Court feels that 
the plaintiff should be permitted to state her intent. That 
is not controlling but it is a piece of evidence that the 
Court feels should be admitted and taken into considera- 
tion with all the other evidence bearing on the question 
of intent. 

MR. ARKIN: May I add one thing? 

THE COURT: Yes, you may. 

MR. ARKIN: We feel that the intent that is contem- 
plated by the Act was an intent that would be a legal 
intent. A seaman who comes to the United States, who 
has limited access here may want to stay in the United 

States and may intend to stay as long as he can, 
30 but under our laws he does not acquire a residence, 

regardless of what his motives are, because it is 
not a legal intent. 

It is our position that the permanent residence which 
was required in order to make her a resident of Switzer- 
land was one which was a legal residence; one which she 
could exercise at all times in the future or at least an 
indefinite period in the future; not one that was limited 
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in time, as was the permit which was issued in 1946 and 
permits that were subsequently issued up to 1958. 

THE COURT: The Court would agree that may be 
fairly stated to be the ultimate issue or question: how 
long the individual intended to remain. But the Court 
would not limit determination of that issue of intent so 
far as concerns proof of it to any one documentary piece 
of evidence, but would allow other evidence including the 
statement on the part of the witness verbally of her in- 
tent, to be incorporated in the record as evidence bearing 
on the issue, and in those circumstances the Court over- 
rules the objection. 

MR. MANN: (Continuing to read deposition.) 

“Answer. If possible, permanently, for ever. 

“Question. Mrs. Christiani, what is your present na- 
tionality? 

“Answer. Switzerland. 

“Question. When did you re-acquire your Swiss 
31 nationality? 
“Answer. 1958. 

“Question. Why did you wait so long after coming to 
Switzerland to re-acquire your Swiss nationality? 

“Answer. I tried it immediately as soon as this was 
possible, but it was declined because I was not a native 
Swiss.” 

At that point I handed the reporter a document and 
asked that it be marked as Plaintiffs Exhibit No. 5, for 
identification. The document was duly marked, handed to 
the defendant’s counsel, and then the witness. 

“Question. Mrs. Christiani, I hand you a document 
which is marked for identification as Plaintiffs No. 5. I 
ask you to be good enough to look at it and if you know, 
tell me what it is?” 

MR. ARKIN: Your Honor, we will object to the intro- 
duction of this document in evidence because, for one 
reason, it wasn’t properly authenticated and, therefore, 
we object to the question with respect to it. 


STA 


THE COURT: What is counsel for the plaintiffs posi- 
tion? 

MR. MANN: I am not clear as to his objection, Your 
Honor. I think whatever the objection is, it is not well 
taken. I think the witness did identify this document. 

We wish to introduce this document, not for the 
32 truth of the statements contained therein, but for 

the simple fact to show that an application was 
made at an early date for the reacquisition of Swiss 
citizenhip. 

THE COURT: Do you have the document here? 

MR. MANN: I have the document, Your Honor; the 
document and the translation. 

THE COURT: The document and the translation are 
marked as Plaintiff’s Exhibit 5, for identification. Are 
they so marked as exhibits in the deposition? 

MR. MANN: They were subsequently handed to the 
Clerk and marked as Plaintiffs Exhibit No. 5 in the 
deposition. 

THE COURT: Is there objection to the translation? 

MR. ARKIN: No, Your Honor, we have no objection 
to the translation, Your Honor. However, this document 
is a letter written on the stationery of a law firm. It is 
hearsay as far as the— . 

MB MANN: I suggest it is not hearsay, Your Honor, 
because we are not using it for the purpose of showing 
the truth of the statements contained therein. We intro- 
duced it for one simple fact: To show that an attempt 
was made to reacquire Swiss citizenship. 

THE COURT: The Court again will state that this 
comes under this question of intent, in a sense. 

MR. ARKIN: Your Honor, this is a private letter 

which the plaintiff is seeking to use to bolster her 
33 own statement, which the writer of the letter is 
not in court to be cross-examined. 

THE COURT: Now, at the time of the taking of the 
deposition was there any indication given to the plaintiff 
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that there was objection to this document; that it would 
be objected to at the trial? 

MR. ARKIN: No, but the right was reserved at the 
time to object to any part of the deposition, reserved on 
the part of both parties. 

THE COURT: The Court will reserve its ruling until 
further evidence has been introduced, or portions of the 
deposition with respect to this exhibit that may have a 
bearing on the Court’s ruling on it. 

At this time the Court will reserve its ruling on the 
objection to the admission of Plaintiff’s Exhibit 5 in the 
deposition, and you may proceed. 

MR. MANN: The answer to that last question: 

(Reading from the deposition :) 

“Answer. This is an application for re-acquisition of 
Swiss citizenship. 

“Question. And when was that application made?” 

MR. ARKIN: May I interrupt, Your Honor. Our ob- 
jection goes to this whole line of questions based on this 
document. And I assume Your Honor would make the 

same ruling with respect to it. 
34 THE COURT: The Court will overrule the ob- 
jections to these questions, and counsel may pro- 
ceed. 

The Court has reserved its ruling on the objection to 
the admission of the exhibit. 

Proceed. 

MR. MANN: (Reading from the deposition :) 

“Answer. On October 2, 1953. 

“Question. And who wrote the application? 

“Answer. Dr. Fenkart. 

“Question. And who is Dr. Fenkart? 

“Answer. This is my attorney at St. Gallen. 

“Question. Did you ask Dr. Fenkert to make that ap- 
plication on your behalf? 

“Answer. Yes. 

“Question. Have you seen the original of that applica- 


59 A 


tion before it was sent to the Federal Department of 
Justice? 

“Answer. I do not know for sure if I have seen the 
original. 

“Question. Have you seen the copy, which you hold, 
before? 

“Answer. Yes. 

I will skip the next question and answer. 

“Question. Is this a carbon copy of the original? 

At that point Mr. Charig, the attorney for the 
35 defendant, interjected an objection. 

MR. ARKIN: I think the objection should be 
stated in terms of the fact that a foundation had not been 
laid. 

MR. MANN: ‘In that case I suggest they waived it, 
Your Honor, because that goes to the form of the question. 
It should have been specifically stated at the time of the 
taking of the deposition rather than stating it as it was 
stated there. 

MR. ARKIN: I don’t think it goes to the form of the 
question. 

MR. MANN: Foundation, Your Honor, is something 
that can be corrected at the time of the taking of the 
deposition. I was entitled to be put on notice precisely 
what their objection was and I wasn’t. 

THE COURT: Well, the Court will overrule the objec- 
tion. 

You may proceed. 

MR. MANN: (Reading from the deposition.) 

“Question. Go ahead, you can answer. 

“Answer. Yes. 

“Question. And the statements made in the document 
are true as far as you know or have reason to believe? 

“Answer. Yes. 

“Question. Am I correct, Mrs. Christiani, that you then 
first applied for the re-acquisition of Swiss Citizenship in 
October of 1953? 
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36 “Answer. Yes.” 

At that point, Your Honor I asked that another 
document be marked for identification as Plaintiff’s No. 6. 
THE COURT: You have completed your material— 

MR. MANN: On Number 5. 

THE COURT: Was there cross-examination on this 
document by the Government? 

MR. ARKIN: I don’t recall, Your Honor. I don’t think 
there was. 

MR. MANN: There was none that I recall. 

THE COURT: If that is true, on the basis of what has 
been read the Court will overrule the objection to the ad- 
mission of Plaintiff’s Exhibit 5. 

MR. MANN: I will ask, then, that the document which 
has just been identified in the deposition which has been 
handed to Your Honor be introduced into evidence as 
Plaintiff’s No. 1. 

THE COURT: Plaintiff’s Exhibit No. 5 in the deposi- 
tion will be received as Plaintiff’s Exhibit 1. That is to 
say, the Court will allow the identification to be changed 
so as to relate it to this trial. 

Plaintiff’s Exhibit 5 in the deposition, for identification, 
so referred to in the deposition, will be permitted to be 

presented for introduction by the plaintiff as Plain- 
37 tiff’s Exhibit 1 at the trial. 
THE DEPUTY CLERK: Your Honor, this is in 
two parts, one being a translation. 

THE COURT: What do you want to do about the two 
documents, being the original and the translation? 

MR. MANN: I would like to ask that the translation 
be marked as Plaintiff’s Exhibit 1(a), Your Honor. 

THE COURT: Does counsel for the defendant wish, 
for the record, to object to the introduction of Plaintiff’s 
Exhibit 1, for formality? 

MR. ARKIN: Yes, Your Honor. 

THE COURT: Objection to the admission of Plaintiff’s 
Exhibit 1 and 1(a), respectively, presented at this trial, 
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are overruled; and said exhibits, Plaintiff’s Exhibits 1 
and 1(a) are received in evidence. 

THE DEPUTY CLERK: Plaintiff’s Exhibits 1 and 
1(a) in evidence. 

(Thereupon, document marked in the deposition as 
Plaintiff’s Exhibit 5, for identification, was marked Plain- 
tiff’s Exhibit 1, and the translation thereof was marked 
Plaintiff’s Exhibit 1(a), and both documents were received 
in evidence.) 

MR. MANN: (Reading from the deposition.) 

“Question. Mrs. Christiani, I hand you a document 
marked for identification as Plaintiff’s No. 6, and ask 

that you be good enough to look at it and, if you 

38 know, to tell me what it is.” 
MR. ARKIN: Your Honor, may I have a mo- 
ment, please. I want to take a look at the certification. 

THE COURT: You may. 

MR. ARKIN: With respect to the certification Mr. 
Mann has given us, our objection is that this is not— 

MR. MANN: Excuse me. He was referring to a docu- 
ment which we have just reached in the reading of the 
deposition but it has not been presented to Your Honor as 
yet. 

MR. ARKIN: Onur objection is that this is not a public 
document. It is a letter on the stationery of the Swiss— 
Federal Department of Justice. 

MR. MANN: If Your Honor please, I will pass to 
Your Honor now the document to which Mr. Arkin is 
referring since he is questioning the certification. 

This is the document, Your Honor, which was marked 
for identification, as Plaintiff’s Exhibit 6 at the taking 
of the deposition, subsequently appended to the deposition 
as Plaintiff’s Exhibit 6, and since that time we have been 
able to find the original, and the original has been certified. 

At this point I would like to pass this document to Your 
Honor in order that you may be able to follow counsel’s 
argament. (Handing to the Court.) 
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THE COURT: Perhaps counsel would like to see 
39 the original. 
MR. ARKIN: Yes, I would. 

(The document was handed to defense counsel.) 

(There was a brief pause.) 

MR. SCHOR: He didn’t have that on the translation. 
All you had on your certification of the translation was a 
Swiss official. So, we didn’t see that. 

MR. MANN: You have seen the American Consular’s? 

MR. SCHOR: Yes, I have seen it. 

THE COURT: Is there any point now on Exhibit 6 in 
the deposition? 

MR. ARKIN: Your Honor, we would still object on 
other grounds. 

In order for a document to be admissible as authenti- 
cated by a consular of the United States it must pertain 
to records which are required to be kept, and there has 
been no foundation laid showing that the information 
which is contained in this particular document is informa- 
tion which must be kept by a particular individual who 
is certified to be the lawful custodian thereof. 

It is our position that merely having custody is not 
sufficient to make a document admissible. It must be with 
respect to information the law requires to be kept. 

THE COURT: The Court feels it is sufficiently official 

to justify the Court in ruling favorably upon its 
40 application for admission. In other words, the ob- 
jection is overruled. 

MR. MANN: (Reading from the deposition.) 

“Answer. This is a rejection of the application. 

“Question. Have you seen the original of that document? 

“Answer. Yes. 

“Question. When and where did you see it? 

‘Answer. My attorney sent it to me.” 

I would like now, Your Honor, to introduce into evidence 
the document which has been marked for identification as 
Plaintiff’s No. 6, at the deposition, as Plaintiff’s—I would 
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like to admit it into evidence as Plaintiff’s No. 2, and the 
translation thereof as Plaintiff’s No. 2(a). 

THE COURT: The instruments referred to by counsel 
will be marked by the Clerk as Plaintifi’s Exhibits 2 and 
2(a) respectively, in this trial, Which is which? 

MR. MANN: No. 2 is the document and 2(a) will be 
the translation. 

THE COURT: Plaintiff’s Exhibits 2 and 2(a), respec- 
tively, are received in evidence. 

THE DEPUTY CLERK: Plaintiff’s Exhibits 2 and 
2(a), in evidence. 

(Thereupon, document marked in the deposition as 
Plaintiff’s Exhibit 6, for identification, was marked Plain- 

tiff’s Exhibit 2, and the translation was marked 
41 Plaintiff’s Exhibit 2(a), and both were received in 
evidence.) 

MR. MANN: Your Honor, I would like now to pause 
to show a document which we just received yesterday, to 
counsel for the defendant. 

(There was a pause.) 

MR. ARKIN: Your Honor, we have agreed to this. 
You can put this in. 

MR. MANN: Now, if Your Honor please, I have what 
I consider to be a properly certified document showing 
the reacquisition of Swiss citizenship of the plaintiff. 
It has been shown to counsel for the defendant and I 
would like to request it be admitted in evidence as Plain- 
tiff’s Exhibit No. 3, and the translation is Plaintiff’s 
Exhibit No. 3(a). 

THE COURT: Is there objection? 

MR. ARKIN: No. We agreed to that, Your Honor. 

THE COURT: Very well. Plaintiff’s Exhibit No. 3, 
being the repatriation certification of the plaintiff, dated 
Bern, October 31, 1958, identified as Plaintiff’s Exhibit 3, 
and the translation of said Plaintiff’s Exhibit 3 into 
English, said translation consisting of three separate 
pages, are received in evidence without objection by the 
defendant. 
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42 (Thereupon, repatriation certification of the 

plaintiff and translation thereof were marked Plain- 
tiff’s Exhibit 3 and 3(a), respectively, for identification, 
and received in evidence.) 

MR. MANN: In continuing with the reading of the 
deposition, Your Honor, I would like now to go to page 
11, line 32. 

THE COURT: You may proceed. 

“Question. Mrs. Christiani, does your husband continue 
to reside in St. Gallen? 

“Answer. Yes. 

“Question. Mrs. Christiani, did you at any time between 
your marriage in 1931 and the date on which you left 
Germany in 1946, have any employment? 

“Answer. No. 

“Question. Were you ever in the Woman’s Auxiliary 
of the German Army? 

“Answer. No. 

“Question. Did you own any business enterprise in 
Germany? 

“Answer. No. 

“Question. Mrs. Christiani, I show you a document and 
I ask you to be good enough to look at it and tell me 
what it is, if you know. 

“Answer. This is my and my brother’s claim. 

“Question. Am I correct, it is the claim which 
43 was filed with the Office of Alien Property? 
“Answer. Yes. 

“Question. Mrs. Christiani, I show you particularly 
item No. 7 of that claim. I direct your attention particu- 
larly to item No. 7 of that claim, together with the sup- 
plement to that item? 

“Answer. Yes.” 

Then, I skip to line 25. 

“Question. Mrs. Christiani, do you claim to be entitled 
to the property listed in the claim which I have just shown 
to you?” 
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MR. ARKIN: Your Honor, this question, to me, would 
appear to be objectionable as a self-serving declaration 
as to ownership of property listed in the claim. 

It seems to me that you cannot prove title by pulling 
herself up by her own boot straps. 

THE COURT: I don’t regard it as evidence of title. 
It is evidence of a claim being made, it seems to the 
Court. 

MR. ARKIN: If that is the only purpose of it we will 
withdraw it. 

THE COURT: All right. 

MR. MANN: (Reading from the deposition.) 

“Answer. Yes.” 

Then, Your Honor, I will skip and omit the discussion 

between opposing counsel and myself and go to the 

44 next to the last question at the bottom of the page. 

“Question. Mrs. Christiani, please tell me the 

basis of your claim to the property set out in the claim 
which I have just shown you? 

“Answer. The—” 

MR. ARKIN: I would object to this question also. 
This is not the manner of proving—not the best evidence, 
in which the interest could be proven. 

THE COURT: It seems to the Court that it is a 
statement of the basis of a claim. 

On that theory it does not seem to the Court to be 
objectionable. It will be received and considered with 
all the other evidence. 

MR. MANN: (Reading from the deposition.) 

“Answer. The inheritance of my father. 

“Question. Is this the entire estate of your father or 
the part which you claimed to be entitled to? 

“Answer. —” 

MB. ARKIN: Your Honor, I hate to be jumping up 
and down, but I think this is a series of questions that 
is objectionable. There is no foundation to show that 
the plaintiff here is in a position to know what the 
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estate of her father constituted. This is not the way 
of proving the extent of the father’s estate. 

45 MB. MANN: Your Honor, I will suggest again 
that if the objection has to do with lack of a foun- 

dation, that must be raised at the deposition or else it 

is waived. 

MR. ARKIN: I disagree, Your Honor. The only thing 
that is waived is the form of the question. 

MR. MANN: Anything that can be corrected at the 
time of the taking of the deposition is waived unless 
stated then and there. 

THE COURT: Counsel made his objection and the 
Court will overrule the objection. 

MR. MANN: (Reading from the deposition.) 

“Answer. This is not the entire part, I have not under- 
stood. 

“Question. Did your father leave a will at the time of 
his death? 

“Answer. No. 

“Question. What part of your father’s estate were you 
entitled to?” 

MR. ARKIN: Your Honor, I would like to enter an 
objection to the following questions, all of which require 
a basis for showing competency of the witness, which has 
not been shown. 

THE COURT: What do you have to say about that? 

MR. MANN: Your Honor, I think this woman can 

very well testify as to the part she feels she was 
46 _ entitled to, and we expect to corroborate this with 
other evidence. 

THE COURT: If you are going to follow it up with 
competent evidence, that is another matter. 

MR. MANN: Your Honor, we expect in addition, to 
have the testimony of the administrator of the estate, who 
will tell the division of the estate; we expect to show the 
decision of the Swiss Compensation Office concerning the 
division of the estate, and there is one document which 
is in the Government’s possession and if the Government 
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does not put it in, we will, which shows the division of the 
estate. 

THE COURT: It seems to the Court it is rather im- 
material what this plaintiff’s position or view is if you 
can establish it by competent evidence. Calling for a 
statement by a layman, a person to whom a foundation 
has not been laid with regard to her competency to 
testify on what appears to be a legal matter on the part 
of the estate she is enttiled to receive, it seems to the 
Court is immaterial if you are going to have other testi- 
mony. 

MR. MANN: I believe, Your Honor, in the ensuing 
questions she will testify as to having received a certain 
share of the estate. That I think she can clearly testify 
to. And I think again that a claimant to an estate can 
testify as to the part he considers himself to be en- 

titled to. 
47 THE COURT: That doesn’t seem to be quite 
the form of the question. 

The question is: “What part of your father’s estate 
were you entitled to.” 

Unless you contend that calls for the opinion of the 
witness of her view of it, and even then it seems to the 
Court to be a serious question as to its admissibility. 
Furthermore, it seems to be a rather immaterial matter 
if there is going to be evidence that is admissible as to 
the part of the estate this plaintiff is entitled to hy persons 
competent to tesify. 

If counsel for the defendant insists upon the objection 
the Court feels it should be sustained. 

MR. MANN: Very well. I pass to the next question. 

“Question. Have you received any part from your 
father’s estate in Switzerland? 

“Answer. Yes. 

“Question. What proportion of your father’s Swiss 
estate did you receive? 

“Answer. Three-eights. 
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“Question. Who, besides yourself shared in your father’s 
estate? 

“Answer. —” 

MR. ARKIN: Your Honor, this, to me, would be sub- 

ject to the same objection. 
48 THE COURT: I wouldn’t think so, quite. This is 
subsequent to the fact. This doesn’t call for a con- 
clusion. It calls for a statement of what persons besides 
the witness shared in the father’s estate. 

It seems to the Court that is something in the compe- 
tence of the plaintiff. 

The former question was: “What part of your father’s 
estate were you entitled to?” 

That is clearly a legal question and objectionable as 
calling for a conclusion. But this is not of that character. 

MR. ARKIN: I withdraw it. 

THE COURT: The Court will overrule the objection. 

MR. MANN: (Reading from the deposition.) 

“Answer. My stepmother and my brother. 

“Question. Tell us, if you please, what is your step- 
mother’s name? 

“Answer. Lili Onken. 

“Question. Tell me, if you know, whether your brother 
and your stepmother have received any share of the prop- 
erty located in the United States contained in the estate 
of your father? 

“Answer. Yes. 

“Question. Have they received all of that property that 
they are entitled to?” 

MR. ARKIN: Your Honor, I would object to this 

49 question on the ground that she is not competent 

to testify to whether they have received all of the 
property they are entitled to. 

THE COURT: It does seem to be of the same objection- 
able element as the former question to which the Court 
sustained objection. Objection sustained. 

MR. MANN: I will pass to the next question. 
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“Question. Does anybody besides you have any interest 
of any nature whatsoever in the property set out in the 
claim which I have just shown you? 

“Answer. No.” 

MR. ARKIN: Your Honor, I think this would be ob- 
jectionable on the same ground. 

THE COURT: It isn’t quite the same. 

MR. ARKIN: “Does anybody besides you have any 
interest.” This requires a legal evaluation. 

THE COURT: It may be of the same character. I 
think perhaps it does call for a conclusion of the witness 
on a matter on which she is not shown by any foundation 
to be capable of testifying. 

MR. MANN: I will pass to the next question. 

“Question. Was there an administrator of your father’s 
estate? 

“Answer. Yes, my brother.” 
50 THE COURT: We will take a brief recess at 
this time. 

(Thereupon, there was a brief recess.) 

THE COURT: Counsel may proceed. 

MR. MANN: If Your Honor please, we have completed 
the direct examination of the individual and I would like 
the Court’s instructions as to procedure. Would you like 
to treat this as a live witness and next have cross-exami- 
nation or would you like me to proceed with everything 
I am going to put in and have the defendant put in his? 

THE COURT: I think counsel for the defendant has 
the right, if he desires to exercise it, to proceed with the 
cross-examination in whatever manner he sees fit. You 
can do that all in one package; that is to say, one counsel 
can propound questions and answers, or both counsel can 
take part in it. It is immaterial to the Court. It is a 
matter of procedure I will let defendant’s attorneys 
decide. 

MR. ARKIN: Are you through with the portions of the 
direct testimony? 
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MR. MANN: I am through with direct. There is a 
certain part of the cross, if you don’t read it in the record 
I would read it in rebuttal. 

MR. ARKIN: We could go ahead now or later. 

51 THE COURT: I think the orderly way to pro- 

ceed is to go ahead with cross-examination as 

though the witness was in the court room. You can do 

it by one counsel or two can participate. It is imma- 
terial to the Court. 

MR. SCHOR: For the specd of the thing I can read 
the answers and he can read the questions. 

THE COURT: You have one copy? 

MR. SCHOR: Yes, sir. 

THE COURT: It would prubably be better for you 
both to look at that one copy in one place. You can use 
the witness stand if you would be more comfortable. 

MR. SCHOR: No, this would be fine. 

THE COURT: All right. Proceed. 

MR. ARKIN: Starting at the top of page 14. 

“Question. What is and what was your husband’s na- 
tionality at birth? 

“Answer. German. 

“Question. When you married in 1931, did your nation- 
ality become German? 

“Answer. Yes. 

“Question. Then at the same time, did you lose your 
Swiss nationality in 1931? 

“Answer. Yes. 

“Question. When you went from Frankfort, or Koenig- 

stein near Frankfort, to Konstanz on Lake Kons- 
52 tanz—in 1936, I believe—what did your husband do 
in Konstanz, what business did he engage in? 

“Answer. He had a correspondence school for technical 
subjects. 

“Question. Did he conduct such a correspondence school 
even before he went to Konstanz? 

“Answer. Yes. 
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“Question. And when he went from Frankfort to the 
Konstanz location, did he also move his institate? 

“Answer. Yes. 

“Question. In what sort of an office, house or building 
did your husband conduct his institute in Konstanz, be- 


ginning in 1936? 
“Answer. It was an office in Zollernstrasse. 


“Question. How big an office was it, was it a room or a 
floor, or a whole house? 

“Answer. A floor, several rooms. 

“Question. Did that institute become greater after 1936, 
larger? 

“Answer. Yes. 

“Question. Was that institute not in fact housed in a 
building known as ‘Number 5 Mainaustrasse?’” 

“Answer. I do not know the date. 

“Question. Do you know the year, approximately? 

“Answer. Perhaps 1938. 
53 “Question. Was this No. 5 Mainaustrasse a rather 
large building, which was completely occupied by 

your husband’s institute? 

“Answer. A normal house. 

“Question. With how many floors? 

“Answer. I think three, I believe three.” 

Over on page 15, it is the fifth question down. 

“Question. Did your husband, too, make visits to Swit- 
zerland between 1936 and the outbreak of the war in En- 
rope? 

“Answer. Yes. 

“Question. Did you in fact both use German passports 
for the purpose of visiting Switzerland? 

“Answer. Yes.” 

THE COURT: Are you eliminating parts? 

MR. ARKIN: Yes, Your Honor. 

THE COURT: I just want it indicated in the record. 

MR. ARKIN: At the top of page 16. 
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“Question. Would you please tell me what facts existed 
that made it impossible for you and your husband to move 
into Switzerland in 1936? 

“Answer. My husband had, after all, his occupation in 
Germany. 

“Question. What was his occupation, was it not being 

the manager of a correspondence school? 
54 “Answer. Yes. 

“Question. And is it not a fact that the corres- 
pondence school primarily conducted its business through 
the mails? 

“Answer. Yes, but in Switzerland there was already the 
Swiss institution of my father. 

“Question. Do you mean to say that your father, Franz 
Onken, Engineer, had a correspondence school in Switzer- 
land? 

“Answer. Yes. 

“Question. Where in Switzerland was that located? 

“Answer. At Basel. 

“Question. Were there any other correspondence schools 
owned by your father or perhaps your brother in Switzer- 
land before 1941? 

“Answer. No.” 

MB. ARKIN: Bottom of page 16. 

THE COURT: You are eliminating portions? 

MR. ARKIN: Yes, sir. Prior to that, Your Honor. 

“Question. What I meant to ask by my question was 
primarily whether either your father was a part-owner or 
supervisor of the Christiani School in Konstanz or whether 
your husband was part-owner or supervisor of your fath- 
er’s school in Basel, or whether there was any other con- 

nection or hook-up? 
55 “Answer. When our institute was founded in 
Frankfort, my husband was the publisher of the 
Swiss correspondence letters, yes, the contents of the 
Swiss correspondence letters and later he wrote them 
himself. 
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“Question. Was there any further connection between 
the Basel institute and the Konstanz German institute? 

“Answer. No. 

“Question. In 1936, which institute was a larger one, the 
one in Basel or the one in Konstanz? 

“Answer. I believe the one in Konstanz. 

“Question. And in subsequent years, 1939, 1940, 1941, 
1942, 1943, 1944, did the school in Konstanz grow larger? 

“Answer. Yes. 

“Question. In fact, already in 1938 it became so big that 
an entire building was used for the institute facilities, is 
that not correct? 

“Answer. The house on Mainauerstrasse was rented.” 

MR. ARKIN: Skipping to the bottom of page 19. 

THE COURT: Page 19? 

MR. ARKIN: Yes, Your Honor. 

THE COURT: Very well. 
56 MR. ARKIN: (Reading from the deposition.) 
“Question. But so as to keep the record clear, 
throughout the year 1944 and for several months in the 
beginning of 1945, the institute was operating, is that cor- 
rect? 

“Answer. Yes, I think so. 

“Question. Coming back to 1936 for a minute and to 
your statement that it was not possible or not feasible for 
you and your husband to move into Switzerland, you gave 
as a reason that there was your father’s school in Switzer- 
land and that your husband’s school therefore remained 
in Germany; is that correct? 

“Answer. Switzerland would not have granted a per- 
misssion either. 

“Question. If you forget about schools altogether, did 
you or your husband apply for entry into Switzerland in 
1936 or at any time between 1936 and 1945? 

“Answer. We did not try to because we knew it was 
impossible. 

“Quetion. Did you file an application to establish a busi- 
ness in Switzerland? 
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“Answer. No.” 

MR. ARKIN: Skip to about the middle of page 20. 

“Question. Did you not say that your husband did not 

accompany you when you went to Switzerland with 
57 your two sons in 1946? 
“Answer. Yes. 

“Question. And you also said that he came out of Ger- 
many in September 1946 but returned to Germany in 
March 1947 because the Surete required it? 

“Answer. Yes. 

“Question. What do you mean by ‘Surete’? 

“Answer. The authority which granted the visa. 

“Question. You mean a French occupation agency? 

“Answer. Yes. 

“Question. And is it not a fact that he only had a visa 
to leave Germany for a very limited time? 

“Answer. I do not know for how long. 

“Question. But do you remember that your husband 
applied for a visa with the Surete and said that he would 
come back? 

“Answer. This may be. 

“Question. What did you mean by saying that the 
Surete required his return from Germany? 

“Answer. I will have to talk a lot. 

“Question. If it is necessary, yes; but if you are able to 
say it in a few words, please do so? 

“Answer. The visa had expired. 

“Question. Do you mean the visa issued by the French 

occupation authorities of Konstanz, Germany, had a 
58 certain time to ran and then it would expire? 
“Answer. Yes. 

“Question. When your husband entered Switzerland in 
1946, as you said he did, did he tell the Swiss authorities 
he came there for a short time or he came there to live? 

“Answer. I do not know that. 

“Question. When you came to Switzerland in 1946, did 
you tell the Swiss authorities that you were coming to 
Switzerland to stay a limited time or permanently? 


75 A 


“Answer. I had only received a visa for a limited period 
of time. 

“Question. In fact, the Swiss authorities told you that 
you must submit a document showing that you could re- 
turn to Germany, is that not correct? Look at Plaintiff’s 
Exhibit No. 4. (The document was handed to the wit- 
-ness.) 

“Answer. Yes. 

“Question. And does Plaintiff’s Exhibit No. 4 not also 
bear a notation showing that you were authorized to re- 
main in Switzerland for four months? 

“Answer. Yes.” 

MR. ARKIN: Then, at the bottom of page 22. 

THE COURT: Eliminating after the word “Yes” you 
just read in the answer? 

MR. ARKIN: Yes, sir. Down at the bottom of page 

22. 
59 “Question. Did you and your husband ever live in 
Taegerwilen? 

“Answer. At times, on visits. 

“Question. When you and your husband lived in Flims, 
did there come a time when you moved away from Flims? 

“Answer. Yes, in 1952, to St. Gallen. 

“Question. Did your husband not go back to Konstanz 
very often after 1948 to look after the Christiani Insti- 
tute? 

“Answer. I think that he went to Konstanz only in 1950 
but I do not know for sure.” 

At the middle of that page, page 23: 

“Question. Mrs. Christiani, did not your husband go to 
the institute in Konstanz several times each and every 
week in the years 1949, 1950, 1951? 

“Answer. No, not every week. 

“Question. Tell me, if you remember, how often your 
husband went to Konstanz, Germany, during the years 
1948, 1949, 1950 and 1951? 

“Answer. I believe that in 1948 he did not go to Kons- 
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tanz at all; in the following years he was in Konstanz 
‘oefters’ but I cannot say when and how often. 

“Question. Did you say that after 1948 he was in Kons- 
tanz often, frequently, more often, or more frequently? 

“Answer. I said frequently.” 

At that point, counsel who was interrogating the 
60 witness, Mr. Charig, said: 

“Let the record show that the witness in two suc- 
cessive anwers has answered with the German word 
‘ofters’ and that we had a little difficulty whether that is to 
be translated as ‘more often’ or simply ‘often’. 

“Question. How would your husband go from Flims to 
Konstanz, by automobile or by train? 

“Answer. Usually by car. 

“Question. Is it not a fact that last year and this year 
your husband is in the habit of going several times a week 
to the Christiani Institute in Konstanz? 

“Answer. He goes very often on two days, two succes- 
sive days a week but many weeks he does not go to Kon- 
tanz at all, sometimes for three weeks, sometimes for four 
weeks. 

“Question. When he goes to Konstanz and stays over- 
night there, where does he stay? 

“Answer. In the summertime at the Insel Hotel; in the 
wintertime at another hotel. 

“Question. Is it not a fact that since you and your hus- 
band have been living in St. Gallen, your husband has fol- 
lowed this practice of going to Konstanz frequently? 

“Answer. Yes, I have said that before. 

“Question. Before the time you and your husband 
moved to St. Gallen in 1952, did your husband not also go 

to Konstanz frequently? 
61 “Answer. Much less than at present. 

“Question. How long is the trip from St. Gallen 
to Konstanz? 

“Answer. By car, forty-five minutes. 

“Question. Do you know the distance? You may ex- 
press it in miles or in kilometers? 
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“Answer. Thirty, thirty-five kilometers. 

“Question. And that is equivalent, is it not, to approxi- 
mately twenty miles, twenty American miles? 

“MR. MANN: I will so stipulate. 

“MR. CHARIG: Approximately twenty miles. 

“Question. Mrs. Christiani, think again whether between 
1945 and 1952 your husband really lived with you in Flims, 
did he or did he not? 

“Answer. He did live with me at Flims but at times he 
was registered at Taegerwilen because there it was more 
favorable as far as the residence permit was concerned. 

“Question. Is it not a fact that Taegerwilen is Just a 
couple of miles, just a few minutes away from Konstanz, 
Germany? 

“Answer. Yes. 

“Question. And is it not true that your husband was in 
Taegerwilen between 1949 and 1952? 

“Answer. My husband was not in Taegerwilen but he 

was registered there. 
62 “Question. Is it your testimony that he was reg- 
istered as being a person living in Taegerwilen from 
1949 to 1952? 

“Answer. That, I do not know.” 

THE COURT: There will be no possibility of your 
reading the cross-examination in very few minutes; is 
that right? We have come to the time when the Court 
normally recesses for lunch. 

MR. ARKIN: We can take it up after lunch. I have 
several pages of it, Your Honor. 

THE COURT: I think it goes rather slowly and I see 
no reason to go into it during the time we normally take 
for lunch. 

Where will you begin? 

MR. ARKIN: We will begin at the top of page 20. 

THE COURT: Are you omitting something? 

MR. ARKIN: We are omitting one question at the bot- 
tom of page 24. 
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THE COURT: We will begin at the top of page 25. 

We will recess until 1:45 P.M. 

(Thereupon, at approximately 12:30 P.M. the luncheon 
recess was had, after which the following occurred :) 


63 AFTERNOON SESSION 


THE COURT: You may proceed. 

MR. ARKIN: If Your Honor please, I feel we are some- 
what like Charlie McCarthy on this. 

THE COURT: Well, I think you are rendering a little 
more effective service than Charlie did. 

MR. ARKIN: We were at the top of page 25. 

THE COURT: Yes. 

MR. ARKIN: (Reading from the deposition.) 

“Question. As a person who was born in Switzerland, 
who has once been a Swiss national and later a German 
national, could you tell me whether you are familiar with 
the applications foreigners have to file with Swiss authori- 
ties if they wish to live there? 

“Answer. This, I cannot tell you now. 

“Question. Well, did you not file any applications with 
the Swiss authorities after World War II with reference 
to permission to reside there? 

“Answer. Yes, I have always applied for a residence 
permit. 

“Question. Did you yourself sign such application for 
permits of residence? 

“Answer. I believe so. 

“Question. Do you know when for the first time you 

made an application to the Swiss authorities for a 
64 permit to reside there, for the first time after 1942? 
“Answer. After the visa had expired I had to 

apply anew for a permit to reside. 

“Question. Could you fix the approximate year when 
you had to apply for a permit to reside? 

“Answer. I think in 1947 or four months after the visa. 

“Question. Did you get any response on any decision on 
your application for a permit of residence? 
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“Answer. I received a renewed extension, perhaps for 
half a year. 

“Question. And after that half a year had elapsed, what 
did you do then? 

“Answer. I again made a renewed application. 

“Question. And tell me how this went on until today. 

“Answer. I later got a permit for permanent residence 
in Switzerland. 

“Question. Mrs. Christiani, do you mean to say that in 
the early stages you received ‘Aufenthaltsbelwilligungen’, 
which means ‘permits to stay in the country of Switzer- 
land’, and that those were limited from ‘six months’ to ‘six 
months’ or perhaps from one year to the other and then 
came a time when you received a so-called ‘Niederlas- 
sungsbewilligung’ which means a ‘permit to reside in 
Switberland permanently, is that what you meant to 

say? 
65 “Answer. Yes. 
“Question. In what year did you receive the per- 
mit for permanent residence? 

“Answer. I think in 1956. 

“Question. Is it not rather a fact that you received that 
permit in 1958 on May 6th, 1958? 

“Answer. I think this was the permit for my husband. 
As far as I recall, I was earlier, yes. 

“Question. As a person who once lived in Switzerland 
pursuant to limited permits to stay there and later pur- 
suant to a permit for permanent residence, could you tell 
me what the status was, what your status was in Switzer- 
land before the permanent permit was given to you? 

“Answer. For instance, I could not become gainfully 
employed in the case of the limited permits. 

“Question. And is it not a fact that of such a limited 
permit is not renewed or not extended, you would not have 
a right to remain in Switzerland? 

“Answer. Yes.” 

MR. ARKIN: Now, I am dropping down to just below 
the middle of the page. 
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“Question. Does the term ‘Heimatschein’ mean any- 
thing to you? 

“Answer. Yes, the Swiss citizen has a certificate of 

dimiciliary rights. 
66 “Question. That maybe so, but does not a Ger- 
man citizen who stays in Switzerland have to sub- 
mit to the Swiss authorities a ‘Heimatschein’?” 

At this point Mr. Mann raised an objection. 

MR. MANN: I suggest that asks for a legal conclusion. 

THE COURT: That is on page 27? 

MR. ARKIN: Page 26. At the bottom. It is the sec 
ond question from the bottom: “That maybe so, but does 
not a German citizen who stays in Switzerland have to 
submit to the Swiss authorities a ‘Heimatschein’?” 

THE COURT: It seems to the Court that this is not 
calling for a conclusion on a question of law. 

The Court would ask one question. The Court’s ruling 
would be dependent somewhat on whether or not the plain- 
tiff at that time was a German citizen staying in Switzer- 
land. 

Is there any controversy about the citizenship of the 
plaintiff at this time? 

MR. MANN: As of the time of this question, Your 
Honor, she was a Swiss citizen. I think there is no ques- 
tion. 

MR. ARKIN: At the time of the— 

MB. MANN: At the time of the deposition. 

MR. SCHOR: True, but at the time referred to 
67 _—_—in the question she was a German citizen. 
THE COURT: What was the answer? 

MR. SCHOER: She answers the question. 

She testified she was a German citizen in Switzerland 
until she obtained Swiss citizenship in 1958. This is what 
she already testified to. 

MR. ARKIN: If I may be heard on this, the request 
for information with respect to the Heimatshein is not a 
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request for a legal conclusion but as to a particular piece 
of paper that must be obtained in order to obtain citizen- 
ship, which she was in the process of doing. 

THE COURT: What issue is sought to be illuminated 
by this question? You have stated citizenship is not the 
test in this case; it is residence. Is that correct? 

MR. ARKIN: That’s right, Your Honor. 

THE COURT: Would it be within the issues of this 
case? The objection is that it is calling for a legal conclu- 
sion, but regardless of the answer, wherein would it illumi- 
nate the record in any way to establish that a German 
citizen staying in Switzerland had to submit to the au- 
thorities a Heimatschein? 

MR. ARKIN: Because until he obtained permanent res- 
idence in Switzerland, he had to show the country of 
origin by certificate. 

THE COURT: This doesn’t go to the question of 
68 residence. The question says, “stays in Switzer- 
land.” 

Of course, staying in Switzerland would be one element 
the Court would feel to be considered in connection with 
the question of residence. But I wouldn’t quite feel that 
either way it is answered, yes or no, would throw much 
light on the residency of the plaintiff because of the ele- 
ments that go into the determination of residence. 

MR. ARKIN: I am just suggesting this is another of 
those elements to be considered because the Heimatschein 
was evidence to the Swiss authorities that this person 
could be taken back to Germany and cared for. 

MR. MANN: There is no evidence in any of these 
depositions what a Heimatschein is. 

As I understand it, it is a certificate of nationality. 

I can’t see the relevancy of her German nationality in 
this case. It is admitted she was a German until she be- 
came a Swiss. 

THE COURT: It wouldn’t seem to the Court that an 
affirmative answer to this question would illuminate the 
record much on the question of residence. 
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But temporarily the Court will allow the question to be 
answered. 

The objection will be overruled. 

MR. ARKIN: (Reading from the deposition.) 

“Answer. I believe that the certificate of the 
69 domiciliary rights has to be filed. 

“Question. Did you either together with your 
husband or separately, not obtain a ‘Heimatschein’ from 
Konstanz, Germany, in 1948, and 1953, and in 1958, and 
submit those to the Swiss authorities? 

“Answer. That may be so. 

“Question. Do you not know as a fact, from your deal- 
ings with the Swiss authorities, that they demand a ‘Hei- 
matschein’ and they did in fact demand a ‘Heimatschein’ 
from you on several occasions and you furnished them 
with a ‘Heimatschein’ from Konstanz, Germany? 

“Answer. Yes, I think of the occasion of permanent 
residence.” 

MR. ARKIN: Your Honor, that terminates the portion 
of the deposition we wish to have read in evidence on 
cross-examination. 

THE COURT: The remainder of the cross-examination 
will not be read? 

That concludes the cross-examination? 

MR. ARKIN: Yes, sir. 

THE COURT: How far down does the “not read” por- 
tion go? 

MR. ARKIN: The redirect starts on page 40. 

70 THE COURT: From page 26, after the answer, 
“Yes, I think on the occasion of permanent resi- 

dence,” down to the conclusion of the cross-examination 

material on page 40. That is not read. Very well. 

MR. ARKIN: That’s right, Your Honor. 

MR. MANN: If Your Honor please, I would like to 
read into the record from what cross-examination that was 
omitted by counsel for the defendant. 

THE COURT: Very well. You may proceed. 
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MR. MANN: I would like to read on page 20, starting 
with the 4th line. 

THE COURT: Yes. 

MR. MANN: (Reading from the deposition.) 

“Question. Let us look at things after the war; when 
did you give up your residence in Konstanz, Germany? 

“Answer. In 1946, in April. 

“Question. Did you return to Germany after April 1946 
at any time, today excluded? 

“Answer. In 1955, for the first time.” 

THE COURT: Does that conclude the reading of the 
material on page 20% 

MR. MANN: That is all on page 20, Your Honor. 

THE COURT: Yes. 

MR. MANN: Then, Your Honor, if I may I would like 

to start with the last question on page 21 and read 
71 past the middle of the page on page 22. 
THE COURT: Very well. 

MR. MANN: (Reading from the deposition.) 

“Question. Where in the city of Konstanz, Germany, 
did you actually live or reside before you went in Switzer- 
land in 1946? 

“Answer. At Ruhlaendersteig. 

“Question. Where did your husband reside in the city 
of Konstanz when he came back from Switzerland, as you 
said, in March 1947? 

“Answer. The house on Ruhlaendersteig was also occu- 
pied but I do not know, he lived—this is not correctly ex- 
pressed—I do not know when the building at Ruhlaender- 
steig was taken by the occupation forces and I do not 
know if my husband, when he returned from Switzerland, 
was able to live at the house at Ruhlaendersteig. 

“Question. Did there come a time after March 1947, 
when your husband again left Konstanz, Germany, to go 
into Switzerland? 

“Answer. Yes, in 1948. 
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“Question. In which month of 1948? 

“Answer. In April. 

“Question. And to which city or village in Switzerland 

did he then go? 
72 “Answer. He went to Flims. 
“Question. Were you there already in Flims? 

“Answer. Yes. 

“Question. Did he not then go away from Flims again? 

“Answer. I do not know where he got his residence at 
that time, in what Kanton. 

“Question. Did you and your husband live together in 
Flims for any length of time or did he not leave Flims 
and go elsewhere? 

“Answer. No, he lived in Flims. 

“Question. From April 1948 until when do you say he 
lived in Flims? 

“Answer. Until 1952 when we went to St. Gallen. 

“Question. If I were to tell you that the municipal 
records of Flims show that he left Flims in 1949, would 
you now remember that he went away in 1949 and did 
not show up in the Flims records again thereafter? 

“Answer. He was always in Flims, I do not know where 
he was registered but he was in Flims.” 

That would be all on page 22. 

The last question on page 24, the last question and 
answer which was the one question omitted in the quite 
lengthy reading there by defendant’s counsel. 

“Question. If I were to tell you that the records 

73 of Flims do not show your husband as being there 

after 1949, would you still say he lived with you in 
Flims? 

“Answer. Yes, yes sir.” 

MR. MANN: Your Honor, there are other parts in the 
cross-examination that I had originally intended to read 
into the record but I think that reading them would merely 
be adding to what is already there. It would be cumu- 
lative and I will not read them. 

I have nothing further from this deposition. 
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THE COURT: Let the Court make one thing clear. 

All the material on page 24 was read into the record 
by the defendant’s counsel except the last question and 
answer at the bottom of page 24. 

MR. MANN: That is correct, I believe, Your Honor. 

THE COURT: And that was read into the record by 
the plaintiff. 

MR. MANN: That is correct. 

THE COURT: All the remainder of page 24 was read 
into the record as part of cross-examination; is that 
correct? 

MR. ARKIN: Yes, sir. 

THE COURT: Very well. 

MR. MANN: Then, Your Honor, I have nothing further 
from this deposition at this time. 

MR. ARKIN: We have nothing further from 
74 this deposition, Your Honor. 
THE COURT: Very well. 

MR. MANN: Now, I would like to read from the depo- 
sition of Kurt Onken. 

THE COURT: Let me make a notation of what is not 
read here. You are not reading any redirect, starting on 
page 40. 

MR. MANN: No, Your Honor, because that redirect 
has to do principaly with a part of the cross-examination 
which defendant’s counsel has not read. 

THE COURT: That carries over to the conclusion of 
the deposition. Is that correct? 

MR. ARKIN: Yes, sir. 

THE COURT: Very well. Counsel may proceed. 

MR. MANN: If Your Honor please, I will read start- 
ing on page 2, from the deposition of Kurt Onken. I will 
start with the first question on direct examination. These 
questions were asked by me. 

“Question. Please give us your full name and address? 

“Answer. Kurt Onken, Kreuzlingen. 

“Question. Is there a street and number? 
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“Answer. The house is called ‘Gut Hochstrass’, with no 
number. 

“Question. Mr. Onken, what is your relationship 
75 to Mrs. Erna Christini? 
“Answer. She is my sister. 

“Question. What was your father’s name? 

“Answer. Franz Onken. 

“Question. Where did he live at the time of his death? 

“Answer. In Basel. 

“Question. How long had he lived there? 

“Answer. From 1919 until his death in 1942. 

“Question. At the time of his death, did your father 
Franz Onken leave a will? 

“Answer. No. 

“Question. Who was the administrator of his estate? 

“Answer. I was after his death. 

“Question. Whom did Franz Onken leave surviving him 
at the time of his death, who participated in the estate? 

“Answer. His wife, his stepmother, Lili Onken, my sister 
and me. 

“Question. To what share is each of the persons named 
entitled, to which share of the state?” 

MR. ARKINS: Your Honor, we object to this question. 
This calls for a legal conclusion and there is no evidence 
introduced to show that the witness is competent to testify 

to this matter, 
76 MR. MANN: I suggest he is testifying to an 
estate he himself administered; that as administra- 
tor he can testify as to the amount to which each person 
is entitled. 

THE COURT: How far did the estate go in probate? 

MR. MANN: It has all been settled except for this in 
the United States. 

THE COURT: I think in those circumstances the wit- 
ness can be said to be qualified to testify. 

MR. ARKIN: Your Honor, he is being asked to what 
share is each of the persons entitled. The fiduciary cer- 
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tainly would be entitled to testify to distribution he made, 
but I think this calls for a conclusion he would not nor- 
mally be competent to make unless he is a lawyer. 

THE COURT: I would say on the representation that 
the estate has been probated, according to the representa- 
tions made by counsel for the plaintiff, that the question 
would not be subject to attack on the ground it calls for 
a conclusion. It seems to the Court that if probate is 
completed it is fait accompli, and the Court construes the 
question as representing a statement by an administrator 
as to how the estate was distributed under his direction 
as administrator. The Court would not feel that the 
objection is valid and the Court overrules the ob- 

jection. 
77 MR. MANN: (Reading from the deposition.) 
“Answer. My stepmother a fourth, my sister and 
I each three-eights. 

“Question. At the time of your father’s death, where did 
he leave property, where was the property located which 
he left at the time of his death?” 

MR. ARKIN: Actually, Your Honor, I have to object 
to the whole line of questioning on the ground this is not 
the way to prove the existence of property belonging to a 
decedent. The evidence which will be introduced later 
at this hearing will show the inventory which actually 
was produced in the estate of Franz Onken. It did not 
include American property. 

MR. MANN: I suggest this testimony will explain that. 

THE COURT: We will go on. The Court will overrule 
the objection. 

MR. MANN: (Reading from the deposition.) 

“Answer. A part of it was in Switzerland and another 
part in the United States. 

“Question. Was the part in Switzerland divided among 
the persons named, yourself, your sister and your step- 
mother? 

“Answer. Yes.” 
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MB. ARKIN: Your Honor, we also object to that 

78 question. This is not the evidence which should be 

used to show division of property. The evidence 

should show actual documents of distribution to these 
people. 

THE COURT: It seems to the Court that the same 
observation the Court made applies. The person testify- 
ing is the administrator of the estate, and the Court feels 
that qualifies him to testify as to matters concerning the 
probate of the estate, including distribution that comes 
within his knowledge as administrator. The Court will 
take judicial notice of that. 

Objection overruled. 

MR. MANN: (Reading from the deposition.) 

“Answer: Yes. 

“Question. Was the part in Switzerland divided among 
the persons named, yourself, your sister, and your step- 
mother? 

“Answer. Yes. 

“Question. Was the part in the United States distrib- 
uted among those persons? 

“Answer. Yes. 

“Question. Has your sister, Erna Christiani, received 
her share of the American estate? 

“Answer. She did not. 

“Question. At the time of your father’s death, had 
79 the part of his property in the United States been 
declared to the Swiss authorities?” 

MB. ARKIN: Your Honor, we would object to this 
question. There has been no foundation showing what 
declaration was necessary; what the form of the declara- 
tion was; what the purpose of it was, or who made the 
declaration. 

THE COURT: I will overrule the objection. 

MR. MANN: (Reading from the deposition.) 

“Answer. No. 

“Question. Was an estate tax required to be paid in 
Switzerland on any part of the estate? 
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“Answer. Yes. 

“Question. Was that tax paid on both the Swiss part of 
the estate and the American part at the time of his death? 

“Answer. (Interpreted) Only for the part on which my 
father had been paying taxes. 

“Question. And your father paid taxes in Switzerland 
on the American property?” 

MR. ARKIN: Your Honor, with respect to this question, 
there is no competency shown as to the witness’s know]l- 
edge of what his father had been paying taxes on. 

MR. MANN: I suggest that would be something within 

the knowledge of the administrator of an estate. 
80 It is one of the first things he had to look into, 
what the tax situation is. 

THE COURT: I would feel the same way about this. 
It seems to me it comes within the competency of the 
witness under the foundation laid, as to its official status. 
Objection overruled. 

MR. MANN: (Reading from the deposition.) 

“Answer. No. 

“Question. Was the American property in your father’s 
estate ever declared to the Swiss tax authorities? 

“Answer. Yes. 

“Question. Who declared it? 

“Answer. I and my stepmother. 

“Question. And when was that done? 

“Answer. At the end of 1944 and the beginning of 1945. 

“Question. And why was it done at this particular time? 

“Answer. Because there was an amnesty. 

“Question. A tax amnesty in Switzerland? 

“Answer. Yes. 

“Question. Was the part of estate which your sister 
Erna Christiani claims ever declared to the Swiss tax 
authorities? 

“Answer. Yes. 
81 “Question. Who declared it? 
“Answer. I did. 
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“Question. And who was declared as the owner? 

“Answer. Me, I. 

“Question. And why did you declare yourself as the 
owner of this property? 

“Answer. (Interpreted) First to have it assessed prop- 
erly; and second, to guard this property against excesses 
of the German control authorities, against seizure by the 
German foreign exchange control authorities. 

“Question. But this property was the property of Erna 
Christiani, is that correct?” 

MR. ARKIN: Your Honor, we would object to a con- 
clusion by this witness as to whose property this was. 

MR. MANN: Mr. Charig objected to that question at 
that point on the ground it is leading. 

MR. ARKIN: I think it is objectionable for that reason 
too, Your Honor. 

THE COURT: It does seem to be leading in direct 
examination. It is not subject to immunity on that 
ground. I think there is some question about the pro- 
priety of that question. 

The objection will be sustained. 
82 MR. MANN: Very well. I will pass to the next 
question. 

“Question. But this property was not your property, 
is that correct?” 

MR. ARKIN: Same objection, Your Honor. 

THE COURT: This isn’t subject to the objection that 
it is leading. It is a direct question that doesn’t suggest 
an answer and I believe the observation the Court made 
in ruling on the previous questions propounded to this 
witness overruling the objection applies here. 

The witness is testifying as he has stated in his previous 
testimony, as administrator and the Court feels that is 
sufficient foundation to justify receipt of this answer, so 
the objection will be overruled. 

MR. MANN: (Reading from the deposition.) 

“Answer. No. 
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“Question. And whose property was it? 

“Answer. Of my sister. 

‘Question. Did you, in some manner, declare that you 
held that property for your sister? 

“Answer. Yes, after the war. 

“Question. Mr. Onken, I hand you a document which 
Was marked in your sister’s deposition as Defendant’s 
Exhibit No. 4. I ask you to be good enough to look at it 

and if you know, tell me what it is? 
83 “Answer. That is a copy, a photocopy of the 
claim of my sister and me. 

“Question. The claim which is filed at the Office of 
Alien property? 

“Answer. Yes. 

“Question. Mr. Onken, I direct your attention particu- 
larly to Item No. 7 of that claim? 

“Answer. Yes. 

“Question. Have you had a chance to study the items 
that are listed there? 

“Answer. Yes. 

“Question. Does that represent property which was 
laying in your father’s American estate at the time of 
his death?” 

MR. ARKIN: We would object to that, Your Honor. 

MR. MANN: On what grounds, Your Honor? 

MR. ARKIN: On the grounds that is not the best evi- 
dence to prove ownership of the property, set forth in a 
claim. 

THE COURT: The Court feels the same ground for 
the ruling apply. It must be borne in mind this witness 
is testifying as an administrator of his father’s estate, 
and he is testifying with reference to identity of the 
property and the Court feels the objection should not be 

sustained for that reason. 
84 The objection is overruled. 
MR. MANN: (Reading from the deposition.) 

“Answer. A part of it. 
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“Question. Mr. Onken, tell us how the American estate 
was divided? 

“Answer. By the aforenamed.” 

The deposition says “By the four named,” but that, by 
agreement with Mr. Arkin, was a mistake in transcribing 
the deposition. 

MR. ARKIN: Yes. 

MR. MANN: 

“Question. Between your stepmother, your sister and 
yourself? 

“Answer. Yes, between my stepmother, my sister and 
me, the shares in proportion we mentioned before, one- 
fourth to the stepmother and three-eighths each to my 
sister and me. 

“Question. Was an attempt made in so far as possible 
to divide a particular lot of shares in the ratio of three- 
eights, three-eights, one-fourth? 

“Answer: Yes. 

“Question. And would it be fair to say that the items 
listed in item No. 7 of the claim represented roughly 
three-eights of each of the assets remaining in the 
estate? 

85 “Answer. Yes. 
“Question. Mr. Onken, you signed the claim, did 
you not; is that your signature appearing on the claim? 

“Answer. This here, yes, I am sorry. I thought this 
was here, I am sorry. (Indicating.) 

“Question. Mr. Onken, do you claim to own any part 
of those assets listed in Item No. 7 of that claim? 

“Answer. These are my sister’s.” 

MR. ARKIN: Your Honor, the answer is not responsive 
and I move it be stricken. 

THE COURT: I think it is another way of saying no. 
The objection will be overruled. 

MR. MANN: (Reading from the deposition.) 

“Question. You do not claim any interest in them? 

“Answer. Of this here, not. 
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“Question. Tell me, Mr. Onken, why did you sign the 
claim? 

“Answer. On your advice. 

“Question. You signed that claim on my advice, is that 
correct? 

“Answer. Yes. 

“Question. Mr. Onken, just one or two more questions 
and I am finished. How was this property held, was it 
held through a Swiss bank, the American property? 
Was the American property held through a Swiss 

bank? 
86 “Answer. Yes. 
“Question. Which Swiss bank was it? 

“Answer. The Credit Suisse, Lausanne and the deposit 
was in the Swiss Credit Bank in New York. 

“Question. Do you remember whether any of the assets 
were held in another bank in New York as well as the 
Credit Suisse? 

“Answer. No, you mean if I remember? 

“Question. Yes, 

“Answer. There was not any other deposit of this type 
of shares here. 

“Question. What do you recall where the cash listed 
in Item No. 7 was held in New York, the cash? 

“Answer. That was in an account of the Guaranty 
Trust Company.” 

MR. MANN: Your Honor, that concludes the direct 
examination. 

MR. ARKIN: Your Honor, we do not wish to read any 
part of the cross-examination of the witness. 

THE COURT: Very well. How far does cross-exami- 
nation proceed? How many pages? Does your cross- 
examination conclude the deposition? 

MR. ARKIN: Yes, I believe it does, Your Honor. 

THE COURT: Does counsel for the plaintiff wish to 

make any reference to this? 
87 MR. MANN: I believe it isn’t necessary, Your 
Honor. 
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THE COURT: Very well, the Court will mark these 
as not read. 

MR. MANN: Your Honor, in as much as reference has 
been made to the claim which has been filed at the office 
of Alien property, I have a copy of the claim and I would 
like to introduce it in evidence. I think this may be useful 
to Your Honor in following some of the testimony. 

I ask that that be admitted in evidence as Plaintiff’s 
Exhibit No. 4. 

THE COURT: It may be marked for identification. 

THE DEPUTY CLERK: Plaintiff’s Ehxibit No. 4, for 
identification, Your Honor. 

MR. MANN: I would like to offer it in evidence. 

THE COURT: And that is a photostatic copy of the 
claim filed by the plaintiff in the Office of Alien Property? 

MR. MANN: Yes, Your Honor. 

THE COURT: Is there objection to Plaintiff’s Ex- 
hibit 4? 

MR. ARKIN: No, Your Honor. 

THE COURT: Plaintiff's Exhibit 4 is received in 

evidence. 
88 (Thereupon, photostatic copy of claim filed by 
plaintiff with Office of Alien Property was marked 
Plaintiff's Exhibit 4, for identification, and received in 
evidence.) 

MR. MANN: Your Honor, I wish now to offer into 
evidence a letter of the Swiss Compensation Office, which 
I believe is duly certified by the Custodian of the docu- 
ment and the American Vice Consul. This letter we think 
sets forth the decision of the Swiss Compensation Office 
with respect to the certification of the American assets 
in the estate of Franz Onken. 

I offer that in evidence as Plaintiff’s Exhibit 5. 

THE COURT: Has there been a stipulation in the 
pretrial proceeding regarding this? 

MR. MANN: No, Your Honor, this document was not 
in our possession at the time of the pre-trial. It was 
received, I believe, last week. Immediately I called Mr. 
Arkin, made a copy, and furnished it to him. 
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MR. ARKIN: We have objection to this, Your Honor. 

MR. MANN: I would like to have the translation 
marked as Plaintiff’s Exhibit 5(a) 

THE COURT: Objection is made to Plaintiff’s Exhibit 
5, for identification? 

THE DEPUTY CLERK: That has not been marked, 

Your Honor. 
89 THE COURT: It will be marked. 
(Thereupon, letter from the Swiss Compensation 
Office was marked Plaintiff’s Exhibit 5, for identification.) 

MR. ARKIN: The objection is on the basis of relevancy 
and competency and materiality. It is a determination by 
some organization in Switzerland as to who owns Ameri- 
can assets. There is no foundation given for the— 

MR. MANN: If Your Honor please, this is the letter 
of the Swiss Compensation Office. The certification states 
that it is the competent Swiss authority for dealing with 
Swiss assets in the United States. 

This sets forth the conclusion of the Swiss Compensa- 
tion Office as to the ownership of the assets in the estate 
of Franz Onken and it states the part that can be certi- 
fied pursuant to the agreement between the United States 
and Switzerland and I think there can be no doubt about 
the authenticity of this document and I think it certainly 
is relevant to this proceeding. 

THE COURT: Counsel spoke of what appeared in the 
certification. I find a separate paper in connection with 
Plaintiff’s Exhibit 5(a), which appears to be the trans- 
lation. 

MR. MANN: That is the translation of the certifi- 

cation. 
90 THE COURT: Is that what is captioned Decla- 
ration? 

MR. MANN: I have an exact copy of that. May I ap- 
proach the bench for just a moment. 

THE COURT: Counsel for both sides may approach 
the bench if you have anything to discuss with the Court. 

(At the bench :) 
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MR. MANN: Erklarung is the declaration, and that is 
the translation of it. 

THE COURT: The only question the Court intended to 
ask was with reference to the use of the word certification. 

The German word on the reverse side of Plaintiff’s 
Exhibit 5, which is in German language, is headed Erklar- 
ung, and it seems to be interpreted in the letter of trans- 
lation, which is Plaintiff’s Exhibit 5(a), the second page 
thereof, it is captioned Declaration. 

MR. MANN: There is also a Consular certification. 

THE COURT: The English translation of 5, of course, 
does not carry anything other than the material in Exhibit 
5, which is in the German language. 

However, in Exhibit 5 on the reverse side, there is a 
statement in two paragraphs in typewritten form by the 
Vice Consul of the United States in Zurich, Switzerland, 
in which he states, “I do hereby certify that the annexed 
document has been certified by the lawful custodian 
thereof.” 

That is the certification you were speaking of? 

91 MR. MANN: Yes. There are two certifications, 

Your Honor. Even though this is translated as 

Declaration, I believe the Consul has certified that that 

amounts to a certification by the appropriate Swiss au- 
thority as to the authenticity of this document. 

THE COURT: Subject to that interpretation I would 
assume the certification on the reverse side of the German 
instrument, which is Exhibit 5, as previously stated, the 
certification by the Vice Consul says, “I hereby certify 
that the annexed document has been certified by the law- 
ful custodian thereof,” and it bears the seal of the United 
States Consul General. 

MR. ARKIN: Your Honor, I would like to call attention 
to the fact that the document itself is not identifying any 
particular assets. It is captioned, “Certification of Swiss 
assets in U.S.A.” That is not material to the assets 
which are the subject of suit here. 
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MR. MANN: If Your Honor please, it says, “Re Certifi- 
cation of Swiss assets in U.S.A., Estate of Franz Onken,” 
and I believe the body of the letter makes it very clear 
what this is all about. 

THE COURT: It seems to the Court that in the letter 
of the Swiss Compensation Office, and the Court is refer- 
ring to Plaintiff’s Exhibit 5(a), the translation, reference 

is made to the remaining three-eights of the prop- 
92 erty of the decedent Franz Onken, and while the 

Swiss Compensation Office states that it is merely 
submitting the question as to whether the remaining 
three-eights could be certified or not to the representative 
Treasury Department of the United States in Bern, this 
in view of the fact that Mrs. Christiani Onken was former- 
ly a Swiss citizen, it does appear to have some evidentiary 
qualification, which would entitle it to be considered by 
the Court in connection with the question of the claim of 
the plaintiff to three-eights of the assets of the estate of 
Franz Onken. 

On that basis the Court feels it is properly receivable 
as part of the evidence in the case, and the Court will 
overrule the objection and receive Plaintiff’s Exhibits 5 
and 5(a). 

THE DEPUTY CLERK: Plaintiff’s Exhibits 5 and 5 
(a), received in evidence. 

(Thereupon, document from Swiss Compensation Office, 
heretofore marked Plaintiff’s Exhibit 5, for identification, 
and the translation thereof, marked Plaintiff’s Exhibit 
5(a), for identification, were received in evidence.) 

MR. MANN: If Your Honor please, that completes the 
plaintiff’s case. At this point we have no further evi- 
dence now but may have some in rebuttal. 

THE COURT: Counsel for the defendant may proceed. 
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93 MOTION FOR DIRECTED VERDICT ON 
BEHALF OF DEFENDANT 


MR. ARKIN: Your Honor, we wish to move for di- 
rected verdict at this point on the basis of the first three 
issues that were raised, one with respect to the identity 
of the property which is claimed. 

The property which is the subject of claim which was 
vested according to plaintiff constituted the assets of a 
Swiss located in the United States. 

I think the question is raised: If these were assets 
under administration here which should have been subject 
to administration in the United States, whether or not 
there has been proof of the normal administration and the 
tracing of title with respect to such assets. 

Normally, when a non-resident dies leaving property in 
the United States, that property is subject to adminis- 
tration, ancillary administration. 

When that ancillary administration is completed the 
property of the decedent is transferred to the domiciliary 
administrator in the country of his domicile. 

The person who would have an interest to claim that 
property would be the person who is an administrator 
or an executor of the estate of the deceased. 

The procedure which would have been followed would 
have been one of showing that there was a legal transfer 

of the property from the ancillary estate to the 
94 estate of domicile. 

We have had no evidence indicative of the owner- 
ship of any assets in the United States traceable to the 
domiciliary estate, except by word of mouth of persons 
who have a self-serving interest in making these state- 
ments. 

There has been no identification of any property in the 
United States as property belonging to the estate of Franz 
Onken, who was the father of the plaintiff in this case. 

We would urge on the one hand that if this was prop- 
erty belonging to the estate of Franz Onken in Switzer- 
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land, that the claim should have been made and could 
only be made by the administrator of that estate and not 
by an heir. 

Certainly, under American law it is not possible for an 
heir to claim ancillary assets. Those assets must be 
claimed through the domicile’s estate and the assets are 
transferred from an ancillary estate to the administrator 
or executor of that estate for distribution to the heirs. 

Insofar as the vested property is concerned, we urge 
further that there has been no identification— 

THE COURT: This is number two? 

MR. ARKIN: The second point of this. 

We urge there has been no identification of the vested 

assets as belonging to Franz Onken, deceased. 
95 With respect to one set of assets which were 

vested the property, as I mentioned in the opening, 
was vested as property in unidentified accounts, in Rubric 
accounts. The name Onken does not appear in the vesting 
order, and the only testimony with respect to such assets 
is the testimony of Kurt, the plaintiff’s brother, in which 
he identifies the property as being held in the Credit 
Suisse, Lausanne, and the deposit was in a Swiss Credit 
Bank in New York. 

The assets which are claimed were in the Swiss Ameri- 
can Corporation. So even taking his testimony at face 
value and giving full credit to it, he has not identified 
the property which was vested under the one vesting order. 

The other vesting order refers to property in an ac- 
count—(pause). 

THE COURT: Are you still on the subject of identi- 
fication of the vested assets? 

MR. ARKIN: Yes, Your Honor. This is with respect 
to the second vesting order. 

THE COURT: Very well. 

MR. ARKIN: These were accounts maintained in the 
name of Franz Onken, deceased, in the care of Credit 
Suisse, Lausanne, Switzerland, and they were maintained 
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in Guaranty Trust Company of New York, 140 
96 Broadway, New York, New York. “Deposit Ac- 

count—Mr. Franz Onken, Deceased as described by 
Guaranty Trust Company of New York in its report on 
Form OAP-700, bearing serial No. FB 44.” 

Now, with respect to that, the only evidence which has 
been put in the record is that contained in the deposition 
of Franz Onken—pardon me; of Kurt—where he was 
asked, “What do you recall where the cash listed in Item 
7,—” that is referred to in the claim—“was held in New 
York, for cash?” “That was in an account of the Guar- 
anty Trust Company.” 

The Guaranty Trust Company, I need not point out to 
Your Honor, probably has hundreds of thousands of ac- 
counts and this was just a reference to an account in the 
Guaranty Trust Company without further identification. 

We think on both of those grounds there has been no 
identification of he property as belonging to the estate of 
Franz Onken or is traceable to him. 

It is our position also, and we think that the plaintiff 
has not properly presented proof of the devolution of 
property from her father to her. 

THE COURT: This is your third point? 

MR. ARKIN: Yes, Your Honor. 

That the only evidence of the administration of the 
estate has been the evidence with respect to statements 

both by her and by her brother that she acquire 
7 a three-eights share of the estate. 

The estate was in administration in the courts— 
of what is comparable to our Probate Court in Switzer- 
land. There were documents that should have been avail- 
able to prove her interest and how the property devolved 
to her, and none of that has been offered in proof. 

We would urge that the kind of proof that is offered 
should be given little weight and is not the best evidence 
that could be used or should be used in ascertaining and 
proving the devolution of title. 
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The fourth point that we would urge is on the question 
of change or the asserted change of residence. 

The evidence which is admitted, and the evidence which 
is shown by depositions of plaintifi’s witnesses, is that the 
transfer was made by Mrs. Onken and her two children 
in 1946 on the basis of a temporary visa which was issued 
by occupation authorities who were then in control of the 
Government of Germany. 

That permission to stay in Switzerland was of a limited 
time. It was renewed from time to time until it became 
permanent in 1958. She had no right to remain in Swit- 
zerland. By her own testimony she had no right to obtain 
work there during the period of that temporary stay 

because she would be subject to expulsion. She had 
98 not the normal rights that accompany permanent 
residence. 

The fact of her removal in 1946 could not have effected 
a change in her residence. Her husband remained in 
Germany. He came with her temporarily. He went back 
to Germany because he, himself, could not obtain a stay, 
a permanent stay in Switzerland. So that the residence of 
her husband, certainly up until the time he came to Swit- 
zerland permanently was a residence to be attributed to 
the plaintiff. 

We think it is of particular importance that the whole 
economic interest of the parties who are involved in this, 
and I speak of the plaintiff and her husband, who is not 
technically a legal party but a party interested—their 
whole economic and business interests were in Germany. 

They remained in Germany throughout the war. They 
remained in Germany until Germany had capitulated; until 
after the occupation authorities had taken over. 

Even after they left they removed to a spot close to the 
border, with a few miles of the border of Germany, so 
that plaintiff’s husband could maintain his interest in the 
financial establishment he had built up throughout, before, 
and throughout the war years. 
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If residence is merely a place of where you stay this 
is one thing. But I think one of the elements that 
99 should be considered in determining permanent resi- 
dence are the over-all interests that apply. A 
person who maintains all of his business in an area, and 
moves outside of that area, when there are suspicions, 
certainly that could be cast, that one reaon for moving 
out was to preserve property from seizure by the Ameri- 
can custodian, or perhaps from physical seizure by the 
authorities in Germany itself, who were then occupation 
authorities. The motive behind the so-called change in 
residence is to be questioned. 

We make reference to the Allied Council Law No. 5 in 
our brief. Aled Council, as Your Honor will recall, 
became the governing power in Germany upon the capitu- 
lation of Germany, and in the law which was enacted in 
1945 before plaintiff even removed, all foreign assets, all 
external enemy assets were seized by the Allied Control 
Authority, so that if the plaintiff did in fact have an in- 
terest which was distributable to her in Switzerland from 
the estate, as she claims, of her father—from assets of 
the estate of her father in the United States, those assets 
automatically became vested in the Allied Control Commit- 
tee and they would not be her property and she could not 
prove title to those assets. 

If, on the other hand, they were not assets distributable 
in Switzerland, then they were assets which were subject 

to the American jurisdiction under the regulations 
100 and the agreements that were adopted post-war as 

we shall explain, and they, in turn, would be assets 
which were subject solely to the jurisdiction of the United 
States. 

We think on the factual issues here, on the fact of not 
proving the identity of the actual assets vested other than 
by self-serving declaration, and the failure to prove that 
the plaintiff did in fact receive any inheritance or right 
to inheritance through her father, and thirdly, the fact that 
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the change in residence was not a kind of change that 
is contemplated by Section 2 of the Trading with the 
Enemy Act, that for these reasons the judgment should 
be granted the United States, as defendant. 

Thank you. 

THE COURT: All of the points that have been raised 
by the counsel for movant, the defendant, have arisen 
during the course of the trial of this case in one way or 
another. 

Objections have been made in the introduction of evi- 
dence, on the issues that have been discussed, and dis- 
cussed clearly and ably by counsel for the Government, 
were made and ruled upon by the Court. 

The Court feels, in the circumstances, that the motion 
is a motion, which while, of course, on its face, is directed 
to the matter of whether or not the plaintiff has estab- 

lished a cause of action, while the motion is directed 
101 to that over-all issue, it seems to the Court that 

consideration of the motion and grounds of the 
motions in their separate five parts, causes the Court to 
conclude that the motion is an attack more upon the weight 
of the evidence than upon the question as to whether the 
evidence is evidence that can be considered by the Court 
in support of the factual matters to which it has been 
directed by the plaintiff. 

Of course, in a motion for directed verdict the Court 
is in a position of being called upon to rule upon the 
question as to whether the evidence in its present form 
would be sufficient to support a finding of fact on the 
various issues in the plaintiff’s favor. 

Now, at this point in the evidence, at this point in the 
record, the Court would not direct a verdict on the ground 
that the evidence lacks sufficient weight, or lacks weight. 

While that is the question which the Court will have 
to pass upon eventually, the Court at this posture of the 
case would not feel justified in directing a verdict on the 
ground that the evidence is not to be considered by the 
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Court as supporting by any construction of the evidence 
the plaintiff’s contentions or the plaintiff’s theory of the 
case. 

The Court feels it has permitted the evidence to be 

introduced and the circumstances will be weighed by 
102 the Court. The Court does not feel that there is a 

complete lack of evidence in support of the various 
bases of grounds for relief advanced by the plaintiff. 

So at this time the Court will overrule the defendant’s 
motion for directed verdict and the defendant may pro- 
ceed with his testimony in behalf of the defendant. 

MB. ABKIN: We just have some documents we wish 
to have offered for evidence, which have been stipulated 
to by both parties, 

THE COURT: All of the instruments that you seek 
to introduce are instruments that are included in the 
pre-trial order as having been agreed upon? 

MR. ARKIN: Yes, Your Honor. 

THE COURT: And stipulated by the parties? 

MR. ARKIN: Yes, Your Honor. 

THE COURT: Very well. 

MR. MANN: We stipulated to authenticity, Your 
Honor. 

MR. ARKIN: We have three documents, Your Honor, 
which relate to plaintiff’s partnership interest in her hus- 
band’s business, to which are attached translations. 

THE COURT: If you can identify them have them 
marked by the Clerk for identification. 

MB. ARKIN: I would like permission of Your Honor 
to substitute mimeographed— photostatie copies of 

them. 
103 THE COURT: You may do s0. 
THE DEPUTY CLERK: Defendant’s Exhibit 1 
and 1(a) for identification. 

MR. ARKIN: The first is 9 July 1951. 

(Thereupon, document dated 9 July 1951 was marked 
Defendant’s Exhibit 1, and the translation marked De- 
fendant’s Exhibit 1(a), both for identification.) 
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MR. ARKIN: The second is dated October 30, 1954. 

THE COURT: Defendant’s Exhibits 2 and 2(a). 

(Thereupon, document dated October 30, 1954, and the 
translation thereof, were marked Defendant’s Exhibits 2 
and 2(a), respectively, for identification.) 

MB. ARKIN: The third has the date of January 20, 
1958. 

(Thereupon, document dated January 20, 1958, and the 
translation thereof, were marked Defendant’s Exhibits 3 
and 3(a), respectively, for identification.) 

THE COURT: The Court has a little doubt from the 
translation of Defendant’s 1(a), for identification, as to 
exactly how this instrument may be characterized. Even 
in the translation the heading appears to be in German 
although the address reads County Court, Konstanz, Com- 
mercial Register Division, Konstanz. 

MR. ARKIN: The part in German, Your Honor, repre- 

sents the name of the plaintiff’s husband’s firm. 
104 THE COURT: Thank you. 
The letter is signed by the plaintiff and— 

MR. ARKIN: And by her husband. 

THE COURT: And by her husband, in which it an- 
nounces the commencing of a limited partnership; is that 
correct? 

MB. ARKIN: Yes, Your Honor. 

THE COURT: The Court makes this inquiry. It 
hasn’t anything to do with whether the exhibit will be re- 
ceived by the Court, but the Court would make this in- 
quiry. 

Counsel stated the words in German at the head of the 
letter, Defendant’s Exhibit 1(a), designate the name of 
the partnership, the entity. 

MR. ARKIN: Yes, Your Honor. 

THE COURT: There is nothing in the body of the let- 
ter referring to anything but a partnership. But you are 
representing that the partnership is a partnership under 
the name of that which is set forth there? 

MR. ARKIN: Yes, sir. It does not state it in the body 
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of the letter. The original appears to be a copy of what I 

assume to have been a letterhead with that name on top. 
THE COURT: I am afraid the Court is calling for an 

interpretation of this that may not be necessary. 

Do you have any objection to Defendant’s Exhibit 1? 

MR. MANN: No objection. 
105 THE COURT: Defendant’s Exhibit 1, and the 
translation thereof, 1(a) (respectively, are received 
in evidence. 

Plaintiffs Exhibit 2 and 2(a), the translation thereof, 
and the certification setting forth the list of partners as 
plaintiff and her husband, with the words “DM 10,000.00” 
opposite each name—I assume that means marks. 

MR. ARKIN: That’s right. 

THE COURT: Will be received in evidence. 

The instrument bearing date October 30, 1954, will be 
received in evidence. 

Plaintiffs Exhibits 3 and 3(a), respectively, being letter 
addressed to the Registry of Court, Konstanz, dated Janu- 
ary 21, 1958, and the translation will be received in evi- 
dence. 

(Thereupon, Plaintiff's Exhibits 1 and 1(a), 2 and 2(a), 
and 3 and 3(a), heretofore marked for identification, were 
received in evidence.) 

MB. ARKIN: The next item we offer is a group of 
documents relating to the Nazi membership and other ac- 
tivities of plaintiff’s husband, and translations. 

MR. MANN: Objection, Your Honor. I feel whatever 
plaintiff's husband may have done can have absolutely 
no relevancy to this proceeding. That is not in issue here. 

Furthermore, as Your Honor knows, anybody who 
106 maintained a business in Germany was forced to be 

a member of the Nazi party. We are just going to 
clutter up the record if he puts that in because then I will 
have to put in the decree showing the de-Nazification Court 
showing him absolved from all responsibility. 

THE COURT: Was there anything at the pre-trial pro- 
ceedings stipulated on these two documents, including the 
de-Nazification you referred to? 
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MR. MANN: They have admitted the authenticity of 
the de-Nazification Court sentence to save us the expense 
of having to get it certified. But I think this really has 
no relevancy to these proceedings whatsoever. 

THE COURT: The Court would inquire of counsel for 
the defendant what purpose he has in mind in offering 
this proposed evidence, Defendant’s Exhibit 4 and 4(a), 
amounting to several pages and the English translation of 
the original material. 

What is the purpose counsel had in mind in offering 
this which the Court understands to be evidence of the 
business interests of the husband of the plaintiff; is that 
correct? 

MR. ARKIN: The first three exhibits had to do with 
the firm partnership. This exhibit has to do with the 
activities of the husband during the course of the war with 

respect to the Nazi party. 
107 We think this forms the background that is essen- 
tial in determining how serious the intent was to 
leave Germany about which plaintiff was speaking. 

We think the fact that they participated in the activities 
in Germany does relate and have a bearing upon their 
real intent in seeking residence outside of Germany. 

It is one of the factors, we would say, that should be 
considered in determining whether there was a sincere 
desire to leave or whether it was a desire that is now 
being mouthed because it is to the benefit of plaintiff to 
so state. 

THE COURT: The Court has already stated that in 
determining intent the Court feels liberality should be 
indulged in with regard to the admission of evidence. 

The Court feels that in line with that pronouncement 
and without passing upon the weight which would attach 
to the material with respect to what counsel characterized 
as the Nazi activities of the husband and plaintiff, the 
Court should permit the defendant to place in the record 
material the defendant in this case contends bears upon 
the question of intent on the part of the plaintiff with 
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respect to the element of residence as it is raised in this 
case. 

On that theory the Court will overrule the objection to 

the evidence presented, which is marked in the rec- 
108 ord as Defendant’s Exhibit 4 and the translation 
thereof marked Defendant’s Exhibit 4(a). 

Would it be fair to characterize these instruments as 
letters and executed questionnaires filled out by plaintiff’s 
husband in connection with his personal record and his— 

MR. ARKIN: I think it would, Your Honor. 

THE COURT: (Continuing.) —and activities politi- 
cally. 

MR. ARKIN: I think there is a Nazi registration card, 
too, in the first one. 

THE COURT: But the material is conceded to consist 
of letters and executed questionnaires? Is that correct? 

MR. ARKIN: It includes that, yes, sir. 

THE COURT: They are all about plaintiff’s husband? 

MR. ARKIN: They relate to plaintiffs husband. 

THE COURT: Would you say they relate to the busi- 
ness as well as the political activities of the plaintiffs 
husband? 

MR. ARKIN: Yes. They relate to both. 

THE COURT: The objection is overruled and Defend- 
ant’s Exhibits 4 and 4(a), are received in evidence, being 
the photostats of the originals and the typewritten trans- 
ation into English of the originals are received in evi- 

dence. 
109 (Thereupon, Defendant’s Exhibits 4 and 4(a), 
being documents relating to political activities and 
business activities of plaintiff’s husband, and the trans- 
lation thereof, were received in evidence.) 

MR. ARKIN: Onr fifth exhibit, Your Honor, is a photo? 
stat of inventory of the estate of Franz Onken, where it 
was probated in Basel, with the translation. 

THE COURT: This is estate of Franz Onken? 

MR. ARKIN: Yes, sir. 
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THE COURT: Onken-Wolfrom. Is that the same per- 
son? 

MR. ARKIN: It is the same person. This is the father 
of—the same person as the father of the plaintiff. 

MR. MANN: Maybe I can clarify that for you, Your 
Honor. Sometimes in European countries they give a 
hyphenated name, namely the man’s name and the wife’s 
name. I believe Mrs. Onken prior to her marriage had 
been a Wolfrom, so I think that is the reason it appears 
as Franz Onken-Wolfrom. 

THE COURT: Very well. Plaintiff’s Exhibit 5 and 5 
(a), respectively—Defendant’s Exhibit 5 and 5(a), respec- 
tively are received in evidence. 

(Thereupon, Defendant’s Exhibits 5 and 5(a), being 
photostat of inventory of estate of Franz Onken and trans- 

lation thereof, were received in evidence.) 
110 THE COURT: Counsel may proceed. 

MB. ABKIN: The last two exhibits we have, 
numbers 6 and 7, are two Heimatscheim and translations, 
one dated August 8, 1953, and the other October 8, 1958. 

THE COURT: Is there objection to that? 

MR. MANN: No objection. I indicated earlier I can- 
not see the relevancy of those papers but I will make no 
objection to it being received for whatever weight Your 
Honor gives it. 

THE COURT: Defendant’s Exhibits 6 and 7, and the 
translations thereof, being 6(a) and 7(a), respectively, are 
received. 

(Thereupon, two Heimatscheims dated August 8, 1953 
and October 8, 1958, respectively, and the translations 
thereof, were marked Defendant’s Exhibits 6 and 6(a), 
and 7 and 7(a), and received in evidence.) 

MB. ARKIN: With that the defendant rests, Your 
Honor. 

THE COURT: Does counsel for the plaintiff have any- 
thing further? 

MR. MANN: If Your Honor please, I believe Your 
Monor mentioned you would like to adjourn at about 3:30. 
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THE COURT: That is correct. 

MR. MANN: Your Honor, when Court reconvenes I 

would like to read into the record more of the deposi- 
tion. 

111 I believe that is necessitated by the evidence the 
defendant has offered. 

THE COURT: The Court will allow counsel to do that. 

How long does counsel feel it would take to read that 
material? 

MR. MANN: I doubt I would have more than fifteen 
or twenty minutes of reading. 

THE COURT: Is counsel for the defendant familiar 
with the material counsel for the plaintiff suggests he 
wants to read into the record? 

MR. ARKIN: Not at this point, Your Honor. We know 
generally what it is. 

THE COURT: Do you feel it would consume much 
time? I am trying to get my schedule arranged. Do you 
feel it would take long to read the material into the rec- 
ord? 

MR. ARKIN: I don’t think so, Your Honor. 

THE COURT: Very well. We will follow that course. 
Counsel for the plaintiff may proceed in the morning with 
respect to his rebuttal and the Court will hear argument 
by counsel. 

(Thereupon, at approximately 3:35 P.M. the trial was 
respited to January 26, 1961, at 10:00 A.M.) 
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113 PROCEEDINGS 


THE COURT: Now counsel may proceed. My under- 
standing was at the close of last night’s session that coun- 
sel for the plaintiff desires to present additional evidence 
by way of depositions, is that correct? 

MR. MANN: Yes, Your Honor. 

THE COURT: All right. You may proceed. 
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MR. MANN: May it please the Court, certain of the 
evidence which the defendant put in yesterday will, I be- 
lieve, Your Honor, require me to read further from the 
deposition of Erna Christiani, the plaintiff herein. 

Now, there are several points in this deposition that I 
want to cover. I believe, Your Honor, that it will make 
for a more orderly procedure if I skip around a bit in 
this deposition in order to cover one point and then come 
to the other. 

I should like to resume the reading of the deposition 
at page 18. 

THE COURT: Now, whose deposition is this, please? 

MR. MANN: This is the deposition of the plaintiff, 
Mrs. Christiani. 

THE COURT: Very well. Just wait until the Court 
locates the page of the deposition. 

MR. MANN: Page 18, starting with the second ques- 

tion, and these are questions on. cross examination. 
114 THE COURT: Well, now, these are questions 

that were not read and answers that were not read 
when the defendant’s counsel read the cross examination, 
is that correct? 

MR. MANN: According to my notes they were not, 
Your Honor. 

THE COURT: Yes. That conforms. with the Court’s 
notes. Very well. Now, what line? 

MR. MANN: It will be the second question. 

THE COURT: “Did you not own,” is that where it 
starts? 

MR. MANN: That is correct. 

THE COURT: All right. 

MR. MANN: (Reading) 

“Question. Did you not own part of that institute at any 
time?” 

And I might say that rather than go back and read the 
other questions before it, that has to do with the Chris- 
tiani Institute, the correspondence school. 
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THE COURT: Now, there were two. Which one are 
you speaking of? 

MR. MANN: This is the one in Germany. 

“Answer. I became a part-owner (Kommanditistin) in 
1951. 

“Question. Did you, before 1951, have any part owner- 

ship in the Christiani Institute or other business 
115 enterprises within Germany? 
“Answer. No. 

“Question. Did you before 1951 hold any function, any 
authority or position in the Christiani Institute or any 
other business enterprise within Germany? 

“Answer. No. 

“Question. Were you not in fact a Prokuristin, a per- 
son authorized to sign on behalf of the Christiani Insti- 
tate? 

“Answer. I do not know that. 

“Question. If I were to tell you that I looked at the 
commercial registry records, official ones, in the Court of 
Konstanz and found a notation that ‘Hinzelprokauristin’, 
authority to sign was granted to you, would you remember 
that you received such authority to sign? 

“Answer. Then it will be correct. 

“Question. Do you recall in what year or when you re- 
ceived such authority to sign?” 

I registered an objection at that point which I will not 
press, and I will read the answer. 

“No.” 

Then if I may, Your Honor, I would like to go to page 
99 and start with the third question on that page. 

THE COURT: “And your husband is still”— 

MB. MANN: No, it is the next question, “When 
116 we speak of the Christiani Institute.” 
THE COURT: Yes. 


“Question. When we speak of the Christiani Institute, 
is it understood that we are speaking about the technical 
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correspondence school bearing the name Dr. Christiani, of 
Konstanz, Germany? 

“Answer. The correct name is ‘Technical school, Dr. of 
Engineering, Paul Christiani, in Konstanz’. 

“Question. It is also correct that that school changed its 
name in some minor respects from time to time but we 
are always talking about the correspondence school, is that 
clear? 

“Answer. Yes. 

“Question. With respect to that school, you said on 
direct examination that you were not a part-owner, is that 
what you said? Did you at any time own part of the said 
correspondence school in Konstanz, Germany? 

“Answer. Until what date? 

“Question. I mean, between 1936 and today? 

“Answer. In 1951 the style of the Company was changed 
to a ‘Kommanditgesellschaft’ and I became a ‘Kommandi- 
tistin’, without right of making decisions. In 1955 it was 

changed into a limited liability company. 
117 “Question. And when it was changed to a limited 
liability company, did you continue to own part of 
the company? 

“Answer. I am a part-owner to the extent of fifty per- 
cent. 

“Question. And when it was a ‘Kommanditgesellschaft’, 
as you said, from 1951 until 1955, were you also ‘Kom- 
manditistin’ to the extent of fifty percent? 

“Answer. No, to the extent of forty percent.” 

And now, if Your Honor please, I would like to go to 
page 41, which is redirect examination. 

THE COURT: Just a moment. Very well. You may 
proceed. 

MR. MANN: I would like to start reading the fourth 
question from the bottom of the page. It starts, Mrs. 
Christiani. 

THE COURT: Yes. 

MR. MANN: (Reading) 
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“Question. Mrs. Christiani, you testified on cross-exami- 
nation that in 1951 the Christiani Institute was changed 
to a ‘Kommanditgesellschaft’. Tell us, if you know, why 
was that done? 

“Answer. This must have been done for reasons of tax- 
ation. 

“Question. Do you know how that saved taxes? 

“Answer. No, I do not know. 
118 “Question. But prior to 1951, when the ‘Kom- 
manditgesellschaft’ form of organization was adopt- 
ed, have you ever had any interest, have you owned any 
part of the Christiani Institute? 

“Answer. No. 

“Question. Did you pay your husband anything for your 
interest in the Christiani Institute when you received your 
forty percent participation? 

“Answer. No.” 

THE COURT: Does that end the reading on page 41? 

MR. MANN: That ends the reading on page 41, Your 
Honor. 

Now, if Your Honor please, I would like to go back to 
page 19. 

THE COURT: Very well. The Court has located page 
19. 
MR. MANN: I beg your pardon, Your Honor, I would 
like to go back to page 18, the last question at the bottom 
of the page. 

THE COURT: Very well. 

MR. MANN: I am reading now from the cross-exami- 
nation. 

“Question. Can you tell me approximately the dates 
that your husband was absent from Konstanz on military 

service in the German forces? 
119 “Answer. From September 1944 until January 
1945. 

“Question. And was he away at times even before Sep- 
tember 1944? 

“Answer. No. 
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“Question. When he came back to Konstanz in January 
1945, did he come back to manage the institute or did he 
go into hiding or did he go elsewhere? 

“Answer. He went to Friedrichshafen because he was 
afraid that the district leader would get a hold of him 
again, the district leader of the Nazi Party would get a 
hold of him again. 

“Question. So it is a fact that he did not resume man- 
agement of the school until after the end of the hostilities, 
is that right? 

“Answer. The school was closed down by the Gestapo 
toward the end and I think that he did no more become 
active for the company, so that he did not engage in ac- 
tivities in the company any more. 

“Question. When you mentioned interference by the 
Gestapo, was that not about April 1945? 

“Answer. No, this was earlier. I cannot recollect with 
certainty any more. 

“Question. Is it not a fact that the Gestapo threatened 
to close the school but that actually it never came to a 

closing down of the institute? 
120 “Answer. Everything was so much in confusion 
then, I do not recall any more.” 

Now, if Your Honor please, I would like to go to page 
35. 

THE COURT: Very well. You may proceed. The 
Court has located page 35. 

MB. MANN: I would like to start reading the fourth 
question from the top of the page, Were you ever a mem- 
ber? 

THE COURT: Yes. You may proceed. 

MR. MANN: (Reading) 

“Question. Were you ever a member of any National 
Socialist organization, either the ‘Party’, or any Auxiliary 
or affiliated agency? 

“Answer. No. 

“Question. Were you not in the Women’s Auxiliary, the 
N.S. Frauenschaft? 
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“Answer. No. 

“Question. But your husband was a member of the Nazi 
Party, was he not? 

“Answer. Yes. 

“Question. Did he not after the end of World War I 
have fears that he would be penalized in some manner 
because of Nazi affiliations? 

“Answer. No. 

“Question. Well, was not some sort of a financial 
121 penalty imposed on your husband in 1947?” 

And I would like to read the statement I made at 
the record at that time. 

“I am going to object to this entire line of questioning, 
Mr. Charig, because regardless of what this woman’s hus- 
band may have done—and I do not know what that may 
have been—I .cannot see where that affects her in any 
way or has anything to do with the issues of the case.” 

Mr. Charig replied: “Mr. Mann, I agree with you in 
a limited sense, to wit, that the husband’s political activi- 
ties are probably not chargeable to the wife but I wish to 
follow it up with another question and I want you to bear 
with me for a few minutes. I will connect this matter.” 

Then the witness answered: “I do not recall details, I 
was in Switzerland in 1947.” 

THE COURT: Let us understand the procedural situa- 
tion. You are making objection here, but you are reading 
it as part of your rebuttal, is that it? 

MB. MANN: That is correct, Your Honor. I read my 
objection and Mr. Charig’s statement in reply to my ob- 
jection and I read the witness’s answer. 

THE COURT: So that the objection is not a matter for 
consideration. 

MR. MANN:: No. If Your Honor please, I just wanted 

to show that Mr. Charig had agreed with me that 
122 the political activities of the husband in his opinion 
i had no bearing on the case. 

Now, I read this, Your Honor, because of an exhibit 

that the defendant put in evidence yesterday. 
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THE COURT: Now, you have gone over and read the 
witness’s answer on the top of page 36? 

MR. MANN: That is correct, Your Honor. 

THE COURT: That is included in your testimony now 
being offered? 

MR. MANN: That is correct, Your Honor. 

THE COURT: Very well. 

MR. MANN: Now, Your Honor, I would like to go to 
page 43, and this is redirect examination now. It is the 
third question on the page. It is about a third of the 
way down, a little more than a third of the way down, 
Your Honor. It starts, “Mrs. Christiani.” 

THE COURT: Very well. The Court has it, page 43, 
Mrs. Christiani. 

MR. MANN: (Reading) 

“Question. Mrs. Christiani, you testified on cross-exam- 
ination that your husband was a member of the Nazi 
Party, is that correct? 

“Answer. Yes. 

“Question. Did your husband ever appear before a de- 

nazification court? 
123 “Answer. Yes. 
“Question. Did that court give a decision on his 
case? 

“Answer. Yes. 

“Question. I hand the witness a document marked for 
identification as Plaintiff’s No. 9. I ask you to look at it 
carefully and if you know, tell me what it is? 

“Answer. This is the de-nazification judgment. 

“Question. Have you seen that document before? 

“Answer. Yes. 

“Question. Tell me when and where you saw it. 

“Answer. My husband sent it to me at Flims. 

“Question. And that is the decision of the de-nazifica- 
tion court which was sent to your husband, is that cor- 
rect? 

“Answer. Yes.” 
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Now, Your Honor, at this point I have the document 
that was identified by the witness and was marked as 
Plaintiff’s No. 9. I would like to admit it into evidence. 
I don’t know what our next number is. The authenticity 
of this document has been agreed to by defendant’s coun- 
sel. 

THE COURT: What is the number of the exhibit? 

MB. MANN: Your Honor, in the deposition it was 
Plaintiff's Exhibit No. 9. 

THE COURT: Yes, I am asking the Clerk. 
124 THE DEPUTY CLERK: Plaintiff’s Exhibit No. 
6. 

THE COURT: Plaintiff's Exhibit No. 6. 

MR. MANN: May I hold this just one moment, Your 
Honor. I would like to read one or two things from it. 

This decision, Your Honor, of the denazification court 
classified Dr. Paul Christiani in the category of dis- 
charged, and it defines a discharged person as one who, 
although having been formerly member or aspiront of 
the Nazi Party, has not only maintained a passive atti- 
tude but has also opposed as far as possible against the 
National Socialist terror and thereby suffered disad- 
vantage. No retaliatory decisions were taken against 
him, and this decision, Your Honor, shows the people in 
the community of Konstanz who testified on his behalf— 

THE COURT: Is there objection to this? 

MB. ARKIN: No, there is not. 

THE COURT: Plaintiff's Exhibit 6, being identified 
otherwise as Exhibit 9 on page 43 of plaintiff's deposi- 
tion, is received in evidence. 

(Decision of denazification court was received in evi- 
dence and marked Plaintiff's Exhibit No. 6.) 

MR. MANN: Now, if I may, Your Honor, I would like 
to read briefly from page 42 of the plaintiff’s deposition, 
and this is redirect examination. 

THE COURT: Redirect examination in the deposi- 

tion? 
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125 MR. MANN: In the deposition, Your Honor. 
I would like to start with the third question from 
the bottom of the page, which starts Mrs. Christiani. 

THE COURT: Very well. 

MR. MANN: (Reading) 

“Question. Mrs. Christiani, you testified that you and 
your husband entered into a contract for the separation 
of goods, is that correct? 

“Answer. Yes. 

“Question. Prior to entering imto that contract, did 
you live under a statutory marital regime or a regime of 
community property? 

“Answer. I believe in the statutory marital ‘regime.” 

At that point I said: 

“I hand the reporter a document ‘together with the 
translation. I ask that it be marked as Plaintiff's No. 8 
and 8(a), respectively, for identification. (The docn- 
ments were duly marked, given to Defendant’s Counsel 
and then to the witness.) 

“Question. Mrs. Christiani, I hand you a document 
marked for identification as Plaintiffs No. 8. I ask you 
to be good enough to look at it and, if you know, to tell 
me what it is?” 

And continuing on page 43: 

“Answer. This is a public record regarding the 
126 marital property regime, concerning the division of 
marital property. 

“Question. Mrs. Christiani, is that a true and correct 
copy of a contract which you and your husband entered 
into? 

“Answer. Yes. 

“Question. Do you and your husband today live under 
that contract with regard to separation of property? 

“Answer: Yes.” 

Now, Your Honor, the document that was marked as 
Plaintiff's No. 8 was subsequently appended to the depo- 
sition as Plaintiffs No. 8. I ask that the document be 
admitted into evidence as Plaintiffs No. 7 and the trans- 
lation thereof as Plaintiff’s No. 7-A. 


gS 
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THE COURT: Is there objection to Plaintiff’s 7 and 
7-A, respectively? 

MR. ARKIN: No, Your Honor, no objection. 

THE COURT: Plaintiff’s Exhibit 7 and 7-A, respec- 
tively, are received in evidence. 

(Official document concerning marriage contract be- 
tween Dr. Paul Christiani and his wife, the plaintiff, was 
received in evidence and marked Plaintiff's Exhibit No. 7; 
translation thereof was marked Plaintiff’s Exhibit No. 
7-A.) 

THE COURT: Now, the Court will ask one ques- 

tion. 
127 With respect to Plaintiff’s Exhibit 6, which is 
identical with Exhibit 9 on page 43 of the plain- 
tiff’s deposition, was there attached or was there made 
part of the exhibit the translation? 

MR. MANN: There was, Your Honor. There is @ 
translation attached to the exhibit, and I neglected to 
mention that. I apologize. I would like for the transla- 
tion to be admitted as Plaintiff’s Exhibit 6-A. 

THE COURT: Well, then, the Court will add to its 
order on Plaintiff’s Exhibit 6 that Plaintifi’s Exhibit 6-A 
being a translation of Plaintiff's Exhibit 6, that Plain- 
tiff’s Exhibit 6 and 6-A are received in evidence. 

(Translation of Plaintifi’s Exhibit No. 6 was received 
in evidence and marked Plaintiff’s Exhibit 6-A.) 

MR. MANN: The plaintiff rests, Your Honor. 

THE COURT: Does counsel for the defendant desire 
to introduce any further evidence? 

MR. ARKIN: No, Your Honor. 

THE COURT: Both parties have rested, is that cor- 
rect? 

MR. MANN: That is correct. 

THE COURT: And counsel for the defendant has al- 
ready announced it rests? 

MR. ARKIN: Yes, Your Honor. 
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THE COURT: The Court is deeply appreciative of 
both counsel for the plaintiff and for the defendant for 
the excellent manner in which they have presented this 
case and the excellent manner in which it has been argued. 

The Court feels that when a case has been as excel- 
lently argued and presented as this case has been, both 
by way of evidence, written briefs, and oral argument, 
the Court is perhaps in as favorable a situation to rule 
upon the case at the close of the arguments of counsel as 
it would be upon further consideration after taking the 
matter under advisement. 

The Court has followed as closely as possible, taking 
notes and going over the notes each night, has taken 
notes of the arguments and has endeavored to follow the 
positions of counsel as closely as he can. 

Now, there seems to be two questions in this case as 
the Court analyzes it. The first question is as to whether 
at the time of the vesting the plaintiff was an enemy 
under the definition and terms of the Trading with the 
Enemy Act so that her property might legally be seized 
under the terms and provisions of that Act, and the 
second question is whether the plaintiff has established 
ownership of the property in question. 

The Court does not wish to oversimplify this 

165 matter, but it must be borne in mind, and I am 
sure counsel are aware that this Court had pre- 
sented to it a motion to dismiss plaintiff’s cause of action, 
plaintiff's complaint for failure to state a cause of action, 
and that the Court was benefitted by the presentation of 
that matter and that it considered and ruled upon it; 
and the Court ruled in that action, that is to say, in that 
motion, that if the plaintiff had removed herself from 
enemy territory, that is, Germany, to nonenemy terri- 
tory prior to the vesting of her property and was not 
resident in Germany at the time of the vesting of the 
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property, she stated a good cause of action reflecting 
those facts. 

The Court is now confronted with the question on the 
first issue as to whether the plaintiff has established that 
she did remove herself from Germany into nonenemy ter- 
ritory and was there under such conditions as to cause 
her no longer to be regarded as an enemy individual at 
the time of the vesting. 

The Court is persuaded from all the evidence that the 
plaintiff has established to the Court’s satisfaction that 
she did so remove herself and that she had shed her 
enemy character at the time of the vesting order. 

The Court is not disposed to detail the evidence at this 
time upon which that determination is based, but it may 
be included in findings of fact which the Court will 

issue. 
166 Thus the Court feels that the opinion of Judge 

Goodrich in the Willenbrock v. Rogers case, 255 
F.2d 236 in the Third Circuit in 1958, which the Court 
followed in its ruling on the motion to dismiss, is dis- 
positive of the law on this question, and the Court feels 
and finds that the evidence of such removal is sufficient 
to come within the ruling of that court so as to exempt 
this individual from seizure of her property as an enemy. 
So much for the first question. 

On the second question of ownership, the Court is con- 
fronted with evidence of ownership which is challenged by 
the defendant on the ground that it is not the best evi- 
dence. The Court has admitted the evidence, as counsel 
well know, and has stated in admitting the evidence that 
the objection of counsel for the defendant to the evi- 
dence, which 2ounsel for the defendant has made in pro- 
tection of the rights of the defendant, runs not to ad- 
missibility but to weight. The situation, in other words, 
in the Court’s judgment, is that the plaintiff has intro- 
duced evidence of ownership which, in the Court’s judg- 
ment, is admissible and subject to consideration by the 
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Court as to its weight. Counsel for the defendant in the 
full protection of the rights of the defendant has chal- 
lenged the evidence rather on the basis that it is insuffi- 
cient than on the basis that other evidence has been in- 
troduced into the record by the defendant in opposition 
to it. 
167 The Court is of the opinion that under the evi- 
dence there is sufficient showing of the ownership of 
the property by the plaintiff as of the date of the vesting 
order. Therefore, the Court finds for the plaintiff in this 
case on the basis outlined in this verbal statement, and 
this verbal statement may be taken as the basis for prep- 
aration of findings of fact and conclusions of law by 
counsel for the plaintiff. 
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Plaintiff’s Deposition Exhibit No. 5a (Christiani) 
P’s Ex 1A 
CA.2705-58 


Translation 

Law-office 
HARTMANN & FENKART 

Dr. B. Hartmann 

Dr. Jos. Fenkart St. Gall, October 2, 1953 

Dr. A. Wegelin Marktplaz 1 
Members of the Swiss bar T 

‘o the 


Swiss Federal Justice and 
Police Department 


postcheck-account IX 1621 Marzili, Briickenstrasse 24 


telephone (071) 226121 
F/r Berne 


registered 


In the name of and by order of 
Mrs. Erna Christiani-Onken, St. Gall, 


I herewith submit enclosed her 

Application for re-establishment of Swiss citizenship 
along with the enclosures mentioned therein and kindly 
request your judgment of same. 

I respectfully submit the following remarks on the fac- 
tual circumstances and the legal position of the matter: 


Mrs, Erna Christiani was born in Switzerland in 1911, 
she grew up in Switzerland and, in particular, received 
her entire schooling in Switzerland. Up to her marriage 
in 1931 she was continuously resident in Switzerland. 


The father of Mrs: Erna Christiani, Mr. Franz E. L. 
Onken, who in 1920 had obtained Swiss citizenship for 
himself: and his family, was married in Zurich in 1908. 
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Before that time and down to his death in 1942 the Onken 
family were continuously resident in Switzerland. 


At the time the Onken family obtained Swiss citizenship 
their daughter Erna was not yet 9 years of age. 


In my examination of the question whether Mrs. Erna 
Christiani is, under the given circumstances, in the sense 
of Art. 58 of the Federal Law on acquisition and loss of 
Swiss citizenship, to be acknowledged as a “woman having 
Swiss citizenship by birth” and whether she is accordingly 
entitled to a claim to repatriation, I have in particular 
looked into the stenographic bulletins of the deliberations 
in the Swiss Federal Assembly. I have thereby ascer- 
tained that the term “woman having Swiss citizenship by 
birth” in Art. 58 leg. cit.,—which was not yet included in 
the Federal Council draft (BB1 1951 p. 708/20) but only 
in the deliberations and came into the law originally as 
Art. 55, Par. 2a—obviously did not mean, let us say, 
that a claim to repatriation should be awarded only to 


such Swiss women as were born such, but rather that this 
right should be conceded in general to all women formerly 
having Swiss citizenship who have lost their Swiss citizen- 
ship as a consequence of marriage with an alien. 


Just as in the case of Art. 9 of this Federal Law little 
distinction was made between Swiss women possessing 
Swiss citizenship by birth and marrying aliens and those 
who have only later acquired it,—both categories possess 
exactly the same right to retain their Swiss citizenship 
notwithstanding marriage with an alien, by submission of 
@ simple declaration at the time of notification of intention 
to marry or at the time of marriage—so when conceding 
the right to repatriation in accordance with Art. 58 leg. 
cit. in the case of Swiss women who have lost their Swiss 
citizenship prior to enactment of the above-cited Federal 
Law as a consequence of marriage with an alien, the 
intention was to make as little distinction between those 
women who were born Swiss and those who have acquired 
their Swiss citizenship only after birth. 
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Therefore, just as a Swiss woman, even if she was not 
already Swiss by birth, can maintain her Swiss citizenship, 
despite marriage with an alien, by submission of a mere 
declaration, so the intention was to concede the right to 
women formerly having Swiss citizenship, who lost their 
citizenship prior to January 1, 1953 as a consequence of 
marriage, to re-acquire it, and independently of whether 
they were already Swiss by birth or had only somewhat 
later acquired it. 

In substantiation of this finding I should like to refer 
to the enclosed extract from the stenographic bulletins, 
which, to be sure, does not pretend to be complete, from 
which, however, it appears clearly enough that the legis- 
lator in Art. 9 as well as in Art. 55, Par. 2a, or now Art. 
58 leg.cit., always meant only “women having Swiss citi- 
zenship” or “women formerly having Swiss citizenship” 
and never made any distinction between those who were 
born Swiss and those who only later became Swiss. 


Thus also the designation “women having Swiss citizen- 
ship by birth”,—which, moreover, was employed only in 
isolated cases; to the best of my knowledge, only once 
by Nationalrat Dietschi on October 2, 1951 and twice by 
Stiinderat von Moos on September 18, 1952—has been used 
in exactly the same sense, 


as “woman formerly having Swiss citizenship” 
(ef. NR Schmid on Oct. 2, 1951, NR Dietschi on 
several occasions on June 10, 1952 and Sept. 
24, 1952, StR von Moos on Sept. 18, 1952) 


as “woman who has lost Swiss citizenship by 
marriage” 
(NR Miiller on Sept. 27, 1952) 
as “all (!) Swiss women who marry an alien” 
(NR Schmid on Oct. 2, 1951) 


as “all Swiss women who formerly had married an 
alien” 
(NB Schmid on Oct. 2, 1951) 
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“women formerly having Swiss citizenship” 
(NR Schmid on Oct. 2, 1951) 


“all (!) women formerly having Swiss citizenship 
who have married aliens” 
(NR Huber on Oct. 2, 1951) 


“all those Swiss women. 
(StR v. Moos on March 20, 1952) 


“former citizens” 
(NB Dietschi on June 10, 1952) 


“married former citizens” 
(NB Dietschi on June 10, 1952) 


“women formerly having Swiss citizenship who 
were once Swiss” 
(NB Dietschi on June 10, 1952) 


“women formerly having Swiss citizenship who 
married after May 1, 1942” 
(NB Dietschi on June 10, 1952) 


“Swiss women who have married aliens” 
(NR Graber on June 10, 1952) 


“women formerly having Swiss citizenship” 
(NR Graber on June 10, 1952) 


“Swiss women who married an alien’’ 
(StR von Moos on Sept. 18, 1952) 


“Swiss women who have lost their Swiss citizen- 
ship owing to marriage with an alien” 
(StR von Moos on Sept. 18, 1952) 
“those Swiss women who were formerly Swiss 
citizens” 
(StR von Moos on Sept. 18, 1952) 
“also Swiss women who under the former law” 
(StB von Moos on Sept. 18, 1952) 
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as “all other applicants” (i.e., with the exception of 
those who are unworthy) 
(StR von Moos on Sept. 18, 1952) 


as “women formerly having Swiss citizenship” 
(NR Dietschi on Sept. 24, 1952) 


Never and at no point was it ever even intimated that, 
of those Swiss women who prior to entry into force of 
above-cited Federal Law married an alien, those who be- 
came Swiss not by birth but only later should have less 
rights. 

Such a distinction would probably have ran counter to 
the principles underlying our public law, which knows no 
distinction in law among Swiss citizens. 


In view of these statements pronounced in the Federal 
assembly, some of them emanating from distinguished 
lawyers accustomed to precise phraseology, it would not in 
my opinion be justified at this point to dismiss all appli- 


cants who are not already Swiss by birth, solely because 
in the law an inexact definition was employed which 
abviously did not correspond to the spirit of what the 
Members in actual fact intended, namely, to make repatri- 
ation possible for all Swiss women who prior to enactment 
of above-cited Federal Law lost their Swiss citizenship 
as a consequence of marriage with an alien. 


In the deliberations in the Federal Assembly no differ- 
ence of opinion arose in respect of this matter but only 
as to whether the right to repatriation should only be 
conceded in cases where the marriage was contracted 
only after 1942 or should be unrestricted as to time. 
There were also differences of opinion with reference to 
the criteria of worthiness to be established. Never was 
there the slightest intimation that, of women formerly 
having Swiss citizenship, those who were not born Swiss 
should have less rights than those whose parents were 
Swiss at the time of their birth. 
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Especially if, and rightly, great importance is attached 
to the consideration of ties with Switzerland, nevertheless, 
it may be said that, for instance, a girl who was born in 
Switzerland, went to school here and resided continuously 
in Switzerland up to her marriage, even if she obtained 
Swiss citizenship not until some years after her birth, 
doubtless has closer ties with Switzerland than, for in- 
stance, a girl who, though Swiss, was nevertheless born 
abroad and who perhaps was never in Switzerland and 
does not know the country at all! For the latter sort of 
Swiss women, however, a claim to repatriation could not 
be disallowed, even if it were sought to adhere to a 
narrowly literal interpretation. In the evaluation of such 
examples, which are surely not misleading, on the one 
hand, and the consideration of the many statements of the 
Members of our Federal Assembly, on the other hand, it 
would inevitably be felt a by no means justified strictness, 
if solely owing to legislative phraseology clearly not in 
accord with the will of the lawmakers, and also erroneous 


or ambiguous, all of those Swiss women who have lost 
their Swiss citizenship as a consequence of marriage with 
an alien, who at the time of their birth were not yet Swiss, 
should be treated worse, whereas “Swiss women” born 
as such, who were perhaps not even born in Switzerland 
and also have no close ties with Switzerland, should be 
privileged! 


In conclusion, I take the liberty also of referring once 
again to the fact that—to the best of my knowledge—the 
term “women having Swiss citizenship by birth” which, 
among other things, was also employed in the Washington 
Agreement (AS 1946, p. 664, e) was subsequently defined 
as “Women who : at the time of marriage 
possessed Swiss citizenship” (AS 1953, p. 121, Art. 5, 
Cipher 2 a). 


' Also in view of what has been ascertained it will prob- 
ably appear indicated, with reference to Art. 58 of above- 
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cited Federal Law, to interpret the term “women having 
Swiss citizenship by birth” in the same way, to wit, as 
“women who at the time of marriage pos- 
sessed Swiss citizenship”. Only if that is done is there 
complete agreement with the intention of the legislator 
and with the designation “women formerly having Swiss 
citizenship”, as it has repeatedly been employed in the 
deliberations. 


I remain with best wishes 


Very truly yours, 
sig. F. 


Enclosures: 


Application of Mrs. Erna Christiani-Onken 
along with enclosures 
Excerpt from the stenographic bulletins. 
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Filed May 2, 1961. Harry M. Hull, Clerk 


P’s Ex 2A 
CA 2705-58 
Translation 


The Swiss Federal Department of Justice and Police 
Berne, 


Dr. B. Hartmann, January 21, 1954. 
Attorney, 

1 Marktplatz, 

St. Gallen. 


Dear Sir, 


In your application of October 2, 1953, you requested 
repatriation of Mrs. Erna Christiani-Onken, born in 1911, 
residing at 22 Nestweiherstrasse, St. Gallen, as a Swiss 
citizen pursuant to the provisions of Article 58, of the 


Federal Law of September 29, 1952. 


In accordance with these provisions, however, only 
native born Swiss women can be granted again Swiss 
citizenship lost by marriage, that is to say, as we already 
mentioned in our communication to the Press on January 
14, 1953, not also women who were aliens at birth and 
only subsequently acquired Swiss citizenship by naturali- 
zation or a first marriage to a Swiss citizen. In such 
cases the only possibility is ordinary repatriation pursu- 
ant to Article 19 of the Citizenship Law, so far as one 
of the special qualifications required therefor (dissolution 
of the marriage or separation, or statelessness) is fulfilled. 
The Federal Council recently confirmed this view in ap- 
peal proceedings. 

According to the facts we established, which are in con- 
formity with your statements, your client acquired Swiss 
citizenship by inclusion in the naturalization of her parents 
on January 6, 1920. She is thus not a Swiss by birth. 
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To our regret, therefore, we cannot accede to the appli- 
cation for repatriation and are returning to you enclosed 
the records you submitted to us at the time. 


Yours very truly, 
Swiss Federal 
Department of Justice and Police 


/s/_ [illegible] 
Enclosures: 
Birth certificate, 
marriage certificate, 
certificate of police record, 
2 certificates of good conduct 


DECLARATION 
We certify herewith that the letter on the other side 


of this page, addressed to Dr. B, Hartmann, Attorney, 
Marktplatz 1, St. Gallen, dated January 21, 1954, and 
concerning the reacquisition of Swiss citizenship by Mrs. 
Erna Christiani-Onken, born 1911, was prepared and 
signed by an official duly authorized in the matters of the 
reacquisition of citizenship. 

Bern, January 11, 1961 


Federal Department of Justice and Police 


/8/ L. von Moos 


It is hereby certified that the foregoing signature was 
executed by Mr. L. von Moos, Chief of the Federal De- 
partment of Justice and Police. 

Bern, January 14, 1961 


/8/ A. Schweizer 
SEAL 


1X4 A 
Filed May 2,1961. Harry M. Hull, Clerk 


P’s Ex. 3A 
CA. 2705-58 
Translation 
Repatriation 
In application of art. 58bis of the Federal Law of 
September 29, 1952 concerning the acquisition and the loss 
of the Swiss citizenship 
Mrs. Erna Christiani, born Onken, of German citizen- 
ship (nationality), born on March 14, 1911 at Zurich, 
married, domiciled at St. Gallen. 
is resumed in the citizenship of the Canton of Aargau and 
the municipality of Kallern and therewith in the Swiss 
citizenship. 
The family-members mentioned on the verso are in- 
cluded in this resumption. 


Federal Department 
of Justice and Police 
LA 
(sig. illegible). 
Bern, October 31, 1958 
Fee required by law: SFr. 30.— 
Nr. W 51465 WM/RA. 


In the renaturalization are included: 
Communications to: 


1. Mrs. Erna Christiani-Onken, Hompelistrasse 22, St. 
Gallen; c/o Dr. Jos. Fenkart, Marktplatz 1, St. 
Gallen 


Attachments :— 


2. Native Canton: Aargau, Justice Department, Aarau 
(ad. B.26.25872). 


Attachments: Birth certificate, 
Marriage certificate. 
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3. Native Municipality: Kallern, Town Council 


4. Canton of Residence: St. Gallen, Department of the 
Interior, St. Gallen. 


Remarks: 

1. The persons interested in this decision, and the au- 
thorities of the canton and municipality whose citizenship 
is in question, may appeal to the Federal Council within 
30 days in accordance with Article 51, Para. 1, and Article 
52 of the Citizenship Law. 


2. The official documents which do not have to remain 
with the duly authorized authorities will be returned after 
being recorded in the register. 


3. Dual citizens, who live in the second country of 
citizenship, cannot, in relation to the latter, call upon 
their Swiss citizenship, and Swiss diplomatic protection 
cannot be given them. 

We hereby certify that the foregoing supplemental 
document of October 31, 1958, concerning the renaturali- 
zation of Mrs. Erna Christiani, born on March 14, 1911, in 
Zurich, is authentic, and has been signed by one of the 
officials of our department duly authorized to sign such 
documents. 


Bern, January 11, 1961 
Federal Department of Justice and Police 
/s/ L. von Moos 


It is hereby certified that the foregoing signature was 
executed by Mr. L. von Moos, Chief of the Federal De- 
partment of Justice and Police. 

Bern, January 14, 1961 


/s/ A. Schweizer 


136A 


P’s Ex. 4 
CA - 2705-58 


FORM APC-14 
September 1947 


Form approved 

Budget Bureau No. 43-R257 

Claim No. 62316 

V. O. No. 18396 18400 

Account No. 63-80013 63-80175 

V. 0. 17603 Acct. 63-80013 
F-63-60 F-63-6661 


UNITED STATES OF AMERICA 
DEPARTMENT OF JUSTICE 
OFFICE OF ALIEN PROPERTY 


NOTICE OF CLAIM FOR RETURN OF PROPERTY 


NOTE.—All answers to questions on this form (except 
names and addresses) must be in English. Amounts of 
money must be stated in dollars. Copies of documents 
must be accompanied by English translations. This notice 
is repeated below in French and in German. 


AVIS: Toutes les reponses aux questions ci-dessous 
doivent etre faites en anglais, sauf en ce qui concerne les 
noms et adresses. Le montant des sommes doit etre 
indique en dollars (Etats-Unis). Une traduction en 
anglais doit etre jointe a chaque document. 


ZUR KENNTNISNAHME: Alle Antwerten auf die 
Fragen auf diesem Formular (mit Ausnahme von Namen 
und Adressen) mussen in englischer Sprache gegeben 
werden. Geldetrage mussen in Dollars (Amerikanische 
Wahrung) angefubrt werden. Falls Abschriften von 
Schriftstucken unterbreitet werden, mussen Uberset- 
zungen in englischer Sprache beigefugt werden. 
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Please read the accompanying explanation and instruc- 
tions before filling out the form 
1. (a) Claimant’s name—Kurt Onken and Erna Chris- 
tiani-Onken—as their interests may appear. 
(b) Address—Kreuzlingen, Switzerland. St. Gallen, 
Switzerland. Gut Hochstrass. Nestweiher- 
strasse 22 
(c) Has claimant filed any other form claiming the 
same property? Yes —— No X 
If yes, give date on which claim was filed, and 
claim number (if known)— 
. (a) Claimant’s agent (if any)—Pehle, Lesser, Mann, 
Reimer & Luxford 
(b) Agent’s address—1616 K Street, N. W., Washing- 
ton 6, D. C. 
(ce) Is agent authorized to receive payment of money 
or delivery of property, if returned? Yes —— 
No ——. If yes an original power of attorney 
must be attached. See attached power of at- 
torney 
. Fees for prosecuting this claim—10% of amounts re- 
turned. 


. Value of property claimed—$40,000.00 more or less. 


5. Payments for material or services supplied, or pat- 
ents licensed, to or for the United States Govern- 
ment—Inapplicable 


. Vesting order by which the Alien Property Custodian 
or Attorney General acquired the property (if 
known) No. 18396 and 18400. 


. Identification of property claimed—Cash in the amount 
of $25,446.36 and securities listed on Supplement to 
Item No. 7, or proceeds thereof, with all increment 
thereon. 
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SUPPLEMENT TO ITEM 7 


. Consolidated Edison Co. of New York Common 

Stock 

Consolidated Natural Gas Co. Capital Stock 

E. L duPont de Nemours & Co. Pfd. Stock 

Eastman Kodak Co. 6% Cum. Pfd. Stock 

General Foods Corporation Common Stock 

The International Nickel Co. of Canada Ltd. Com- 
mon Stock 

R. J. Reynolds Tobacco Co. New Class B Common 
Stock 

Standard Oil Co. of New Jersey Capital Stock 


SUPPLEMENT TO ITEM 8 


Kurt Onken is indebted to Erna Christiani-Onken in the 
amount of the property claimed. 


8. Are claimant’s rights in the property subject to any 


condition or encumbrance? Yes X No —— (If 
yes, explain in a supplement—See Supplement. 


9. Characterization of claimant.—Answer this item by 
filling out schedule 9A or 9B. If the claim is filed 
by an individual, fill out schedule 9A, describing 
him. If the claim is filed by a group of individuals 
(such as co-owners or partners), fill out a separate 
schedule 9A for each member of the group. If the 
claimant is a corporation or association, fill out 
schedule 9B. 

10. Owner of property on vesting date— 
(a) Give the vesting date—August 30, 1951. 
(This means the date when the Alien Property 
Custodian or the Attorney General took over 
the property which you are now claiming. If 
you do not know that date, use the approximate 
date on which your property was taken, fol- 
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lowed by the word “approximately.” If you do 
not know even the approximate date, write 
“December 7, 1941,” and use this as the vesting 
date in answering questions in this item and in 
item 11.) 

(b) Check the one of the following statements which 
applies to your claim: 
X (1) The claimant was the owner of the prop- 

erty on the vesting date. 

——(2) The claimant is the legal representative 
or successor of an individual who owned 
the property on the vesting date. 

—(3) The claimant is the legal representative 
or successor of a corporation which 
owned the property on the vesting date. 


(If you checked number (1) above, do not use 
schedules 10A or 10B, but go directly to item 


11. If you checked number (2) above, fill out 
schedule 10A. If you checked number (3) 
above, fill out schedule 10B.) 


. Chain of title to property.—Describe below the last 
transfer of title to the property. (Omit any trans- 
fer already described in Schedule 10A or 10B.) 

(a) Date—November 15, 1942 

(b) By whom transferred—Franz Onken (died Nov. 
15, 1942 at Basle, Switzerland). 

(c) To whom transferred—Kurt Onken who acknowl- 
edged a debt to Erna Christiani-Onken in the 
amount of and for the property claimed herein. 

(ad) Nature and terms of transfer—Death of owner 
and distribution among heirs according to Swiss 
law. Debt of Kurt Onken to Erna Christiani- 
Onken by agreement. 
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(e) Consideration actually paid— ; to be 
paid— 

(£) If officially recorded or registered, give citation— 
If there have been any other transfers of the 
property since March 1, 1938, give the same in- 
formation about these other transfers, using a 
supplement. 


Attach a copy of each document of title, and 
of any contract pursuant to which a transfer 
was made, to each copy of your form. Photo- 
graphic copies are preferred. If documents are 
in a foreign language, English translations must 
also be attached. 


12. Other relevant information.—If there are any other 
facts which you deem relevant, write them on a sep- 
arate sheet of paper under the heading “Supple- 
ment to item 12.” You may also attach copies of 
any documents not previously referred to, and mark 


them in the same way. 

13. Affidavit—The undersigned makes the following dec- 
laration under the penalties of perjury and false 
swearing: 

(a) Check the one of the following statements which 
applies, and strike out the others: 

X (1) We are the claimants named in item 1. 
——(2) I am the claimant’s agent, authorized by 
the attached power of attorney. 

——/(3) I am an officer of the claimant corpora- 
tion, holding the position of— 

(b) The facts set forth in the foregoing form and 
in all attached supplements and schedules are 
true, and all attached documents are true copies 
of the originals, to the best of my knowledge 
and belief. 
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(c) I have no knowledge of any fact called for by the 
foregoing form, schedules, and instructions 
which is not fully set forth. 

(d) To the best of my knowledge and belief, the 
propertly claimed was not at any time after 
September 1, 1939, held or used pursuant to any 
arrangement to conceal any interest of an 
enemy of the United States. 


Signature K. Onken 
Name of signer Kurt Onken 
(Please print or typewrite) 


14. Notarization.— The foregoing declaration was sub- 
scribed and sworn to (or affirmed) before me this 
day of , 19 


(Official title) 


Signature Erna Christiani-Onken 
Name of signer Erna Christiani-Onken 
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Form APC-1A—Schedule 9A 


SCHEDULE 9A 
(Supplementing Form APC-1A, Item 9) 


CHARACTERIZATION OF INDIVIDUAL CLAIMANT 
(a) Name—Christiani, Erna, born Onken 
(b) Date of birth (Day) (Month) (Year)—14 March 1911 


(c) Place of birth (City) (State,Province,ete.) (Country)— 
Zurich Switzerland Canton of Ziirich 


(d) If claimant has been outside the United States (in- 
cluding its Territories and possessions) at any time 
since December 7, 1941, give the name of each coun- 
try in which he was present, and the principal ad- 
dress at which he stayed in that country, as follows: 

Country—Germany from (Day)(Month) (Year)— 
December 7, 1941 to (Day) (Month) (Year)—April 
18, 1946 

Address—Zur Friederichshéhe 22, Konstanz (Town 
situated on the German-Swiss frontier 

Country—Switzerland from (Day) (Month) (Year)— 
April 19, 1946 to (Day) (Month) (Year)—up to now 

Address—Hoémpelistrasse 22, St. Gallen 

(If claimant has been present in enemy or enemy 
occupied territory since December 7, 1941, explain 
fully the reasons for such presence). Please see 
sub A on the reverse” 

(If more space is needed, use a supplement) 

(e) Has the claimant transacted any business since Decem- 
ber 7, 1941, personally or by agent, in Germany, 
Japan, Hungary, Rumania, or Bulgaria? Yes —— 
No—No. 


(If yes, explain fully in a supplement) 
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If a citizen of Italy, set forth in the supplement 
whether any such transactions occurred after Sep- 
tember 8, 1943, and describe them fully. 


If the claimant has ever been a citizen of Germany, 
Japan, Hungary, Rumania, or Bulgaria, answer also 
the following question (other persons do not an- 
swer) : 


Has the claimant transacted any business since De- 
cember 7, 1941, personally or by agent, in territory 
occupied by any of these nations? Yes —- No— 
No. 


(If yes, explain fully in a supplement) 


(f) Claimant’s present citizenship (Name of country)— 
Germany (If claimant has no citizenship write 
“stateless”) 


Explain below how your citizenship was acquired— 
by birth, marriage, naturalization, ete. and give 


the date. Naturalized citizens should give the num- 
ber of their naturalization papers. Stateless per- 
sons should cite the official act by which they were 
deprived of citizenship, and supply a copy if pos- 
sible—by marriage on April 1, 1931. Before my 
marriage I was a Swiss subject. 


If the date given above is after December 7, 1941, 
explain below how your prior citizenship status was 
acquired : 

(g) Do you claim to be affected by the provisions relating 
to enemy oppression? (See subdivisions (C) and 
(D) of section 32(a)(2) of the Trading with the 
Enemy Act.) Yes —— No—No 

(If yes, explain fully in a supplement and state 
precisely when, where, and how you were de- 
prived of liberty, property or rights of citizen- 
ship. Give the citation of the laws, decrees, or 
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regulations involved and supply copies of any 
relevant official document in which your name 
appears, or explain why you cannot obtain 
them.) 


A. My husband had enterprises both in Germany and 
Switzerland but he was—as German subject—not 
allowed to take domicile in Switzerland during the 
war. 


Signature Erna Christiani 
Name of signer Erna Christiani 


Confederation of Switzerland ) 
Canton and City of Zurich +) 
Consulate General of the ) 
Onited States of America ) 


Notarization ... The foregoing declaration 
was subscribed and sworn to (or affirmed) 
before me this 


18th day of June, 1957 


(SEAL) Signature Helen J. Imrie 
Name of signer Helen J. Imre 


Consul of the United States of America 

at Zurich, Switzerland 

duly commissioned and qualified 
(Official title) 

Service No. —— 

Tariff Item No. 58(a) 


Fee Paid: U.S. $ so FEE 
Local CY. equiv. —— 
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Filed May 2, 1961. Harry M. Hull, Clerk 


P’s Ex. 5A 
CA. 2705-58 


Translation 


SWISS COMPENSATION OFFICE 
ZURICH 


Traffic with: Mr. 

Society-investigations Dr. Schucan 

Department Re/Rhs 435 Attorney at law 

please quote in your answer. Talstrasse 11 
Zirich 

Your ref. Your letter of: Zurich, Borsenstrasse 26, 

Sch/rj August 10, 1948 August 16, 1948 


Re: Certification of Swiss assets in USA 
Estate Franz Onken, Bale 


We herewith acknowledge receipt of the documents you 
have forwarded to us in this matter. 


In accordance with your explanations and the file which 
is already in our possession the following persons share 
in the inheritance as legal heirs: 


Mrs. Lilly Onken-Wolfrom, Swiss citizen, Bale 


Mrs. Erna Christiani-Onken, German citizen, for the time 
being at Flims 
Mr. Kurt Onken-Presser, Swiss citizen, Kreuzlingen. 


As we have explained to Dr. René Niederer during the 
discussion of July 19, 1948, we are only competent to grant 
a partial certification (5g) because of the fact that Mrs. 
Christiani-Onken was at the fixed date of January 1, 
1945, still domiciled in Germany. We enclose the two 
forms 4942 and 4963° for the accomplishment of the par- 
tial certification. 
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In conformity of what we have told Dr. René Niederer 
we are willing to submit the question whether the remain- 
ing 3 could be certified or not to the representative of the 
US-Treasury-Department at Berne. This in view of the 
fact that Mrs. Christiani-Onken was formerly a Swiss 
citizen. You however should authorize us in writing to 
do so. 


We await the documentation and datas you promised to 
supply us with and we are looking forward to your in- 
formations. 


Yours traly, 


SWISS COMPENSATION OFFICE 


sig. sig. 

Lv. p-p. 

Pfister Joss 
enclosures: 


Form 4942/4963 
* for assets through the bank. 


Declaration 


We herewith confirm that the letter, as stated overleaf, 
addressed to your address on August 16, 1948, reference 
society-investigations/Re/Ehs/435, concerning the estate 
Onken has been written by our department which was 
competent for the certifications of Swiss assets in the 
USA. We furthermore declare that the signatures on this 
letter originate from gentlemen who were expressively 
authorized to sign with legal effect on behalf of our 
Institute. 


SWISS COMPENSATION OFFICE 


sig. sig. 
Mirner Brunner 


Zurich, January 10, 1961 
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P’s Ex 6A 
CA. 2705-58 


Plaintiff’s Deposition Exhibit No. 9a (Christiani) 
(Free Translation) 


NIEDERER KRAFT & FREY 
Rechtsanwalte 


Konstanz, October 22, 1948 
Schiitzenstrasse 8 b., Tel. 1085 


Investigating committee 
for political deansing 
City of Konstanz 

I. Chamber. 


Re: Dr. Ing. Paul Christiani, 
born May 8, 1901, at Frankfurt a/Main, 
domiciled at Konstanz a/Bodensee, Zollerstrasse 10. 


During the hearing of October 21, 1947, against the 
above mentioned (Dr. Christiani) the Investigating Com- 
mitee decided to propose to classify the above mentioned 
in the group of “dischargeds”. 

According to article 8 of the decree concerning the liber- 
ation from National socialism and militarism the following 
persons are discharged : 


who—although having been formally member or an 
aspirant of the (nazi-) party—has not only maintained 
a passiv attitude but also opposed as far as possible 
against the nationalsocialistic terror and thereby suffered 
disadvantages. 

Article 20 states that no retaliatory measure can be 
applicated against persons which have been discharged 
by a deciding court. 
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The decision based on extremely favorable testimonies 
which where made by different representatives of all po- 
litical parties as well as on the produced documents, all 
stating that Dr. Christiani had joined the (Nazi-) Party 
forcibly, always maintained a passiv attitude, resisted 
activly and thereby suffered substantial personal dis- 
advantages. 


Among the witnesses which the court has interrogated 
personally, appeared bank-manager Patschke, member of 
the commitee of the Democratic Party; editor Rudi Goguel, 
member of the Communist Party; and chairman of the 
works council of the firm Christiani, Armand: Amongst 
the various witnesses which have made their depositions 
in writing were: chief burgomaster Knapp, member of the 
commitee of the Christian-Social Party; the anti-fascistic 
working association of Konstanz; Mr. Ernst Pfister of the 
Swiss Consulate at Konstanz and many others. 


1.A. (—by order) 
sig. 


Heinzelmann (1?) 
(executive secretary) 
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Germany 

City of Berlin 

Consulate of the 

United States of America 


) Ss 
) 


I, Thomas E. Burke, Consul of the United States of 
America at Berlin, Germany, duly commissioned and 
qualified, do hereby certify that the annexed documents 
have been certified by Mr. Isaac A. Stone, the lawful cus- 
todian thereof. 


IN WITNESS WHEREOF I have hereunto set my 
hand and affixed the seal of the American Consulate at 
Berlin, Germany, this 10th day of March 1959. 


/s/ Thomas E. Burke 
Tuomas E. Burke 
Consul of the United States of America 


Service No. 361 
Tariff Item No. 83 
Fee Paid; U. S. $: gratis 


(SEAL) For the Official Use of the Department 
of Justice 
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Deft’s Ex. 4A 
CA. 2705-58 


[Translation] [Plummer/li/DSP] 


22 Zur Friedrichshoehe, Konstanz 
Local [NSDAP] group: Konstanz 
Regional group: Baden 

Name: Dr. Paul Christiani 

Occupation: Certified engineer 

Date of birth: May 8, 1901. Place of birth: Frankfort 

No.: 5857207 Date admitted: May 1, 1937 

Admission applied for on: January 11, 1937. 


[page 2 of the original :] 
Membership card issued on: June 15, 1938 
1st membership book issued on [7] 1943 Baden 2654 
Inter-office slip No. 1 


[photograph of Dr. Chr.] 


[Translation] {Plummer/li/DSP] 
January 27, 1945. 


The temporary business manager. 
Dr. Erckmann, Ministerial Councillor, 
in the Reich Ministry of Public Enlightenment and 


Propaganda, 
172 Friedrichstrasse, 
Berlin W 8. 


Dear Dr. Erckmann, 


Enclosed I forward two carbon copies of letters from the 
Paul Christiani publishing firm which were forwarded to 
me recently by the latter enterprise with an appeal against 
the closing down of the business. In addition, I forward 
a carbon copy of the interim notification I issued under 
date of January 6, 1945. Since at the Berlin office of the 


Chamber there is no correspondence in the matter and it 
is possible that a clear picture can already be obtained 
from your files I have refrained from applying to my 
Leipzig office in view of the momentary difficulties in 
communications. 
Heil Hitler! 
[initialed] 


Enclosures. 
To the files. 


[Translation] [Plummer/li/DSP] 


June 14, 1939. 
ii D—011705 mi 
7405 


Dr. Paul Christiani, 
10 Zollernstrasse 
Konstanz, 


Since the technical correspondence course written by you 
is intelligible to the general public, the Reich Chamber of 
Literature, Group for Authors, has jurisdiction in your 
ease. You are, therefore, obligated to remain a member 
thereof. 


You are requested to continue your efforts to procure 
documents in proof of your [Aryan] descent and that of 
your wife. 


[in handwriting:] 


Remind of proof of Aryan descent for self and wife 
Documents returned—Resubmitted Sept. 26, 1939 


By order: 


sig. Jewan 
[initialed] 


[Translation] ([Plummer/li/DSP] 


Dr. Ing. Paul Christiani 
Head of the Technical Institute Dr.Ing.Christiani 


No. 10 Zollernstrasse, 
Konstanz. 


March 16, 1939. 


[stamp:] Reich Chamber of Literature 
March 18, 1939 
II 0/A—O011705 


To the 

Reich Chamber of Literature, 
6 Hardenbergstrasse 
Berlin-Charlottenburg 2 


Re: II D—O11 705 hac. 
7405 


I am unfortunately not able to procure all the papers 
needed for the proof of descent in time. I hope, however, 
to have them all together by the middle of April. 


In the meantime I would ask you to consider the 
question whether there is any sense at all in my still 
belonging to the Group for Authors. I am the owner 
and head of a teaching institute for correspondence 
courses in technical subjects. It has been my only pro- 
fession for a number of years. I no longer publish 
treatises in special branches of science. 


I therefore believe that the Group for Authors is not 
the professional organization to which I must belong. 


Heil Hitler! 
(s) Dr. Christiani 


[Translation] [Plummer/li/DSP] 
Reich Directorate 


8 Nuernbergerstrasse, 
Reich Association Berlin W 50 
of German Authors, registered association. 


Please write legibly! 
Questionnaire for Members 


1) Name: Christiani First name: Paul 

Pseudonym — 

Private address: 
3 Unter den Akazien Tel: 64128 
Frankfort on Main 

Professional address: 
3 Unter den Akazien Tel: 64128 
Frankfort on Main 

Born on: May 8, 1901 _ Place of birth: Frankfort 


(Main) 
Religion: Protestant Citizenship: Prussian 


2) married: yes 
3) Particulars re wife: nee Onken 
or husband 
Born on: March 13, 1911 
Religion: Protestant ... former citizenship: Swiss 
4) Children _ none {stamp :] 
Received: Dec. 29, 1933 
Reich Association of German Authors, 
registered association 
5) Did you take part 
im the war? No 


6) Member of the NSDAP or sub-formations? No 
7) Former political membership? none 
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8) Profession trained for: certified engineer, 
doctor of engineering, 
University lecturer. 


9) Are you a member of the S.D.S.2 —— B.D.E. —— 
D.S.V.? —— League of authors and journalists ? —— 
Association of Saxon authors: —— Union of dance 
critics? —— Union of German stage authors and 
stage composeres: National union of German 
authors: —— 
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To what professional sub-unit do you wish to belong, 
principal membership or on a guest basis? (Principal 
membership possible only in one professional sub-unit, 
membership on a guest basis possible in several, without a 
special contribution) 


Principal membership: Group of authors of scientific and 
technical literature. 


as a guest member: 


1) story tellers ) 4) translators: 
dialectal poets) 


2) lyric poets 

a) art critics Vy Bim: 

b) music critics 8) librettists 

c) theatre critics 

d) dance critics 9) stage 

e) film critics 

f) —......-......---10) - 12) 
Where did your books appear? J. Springer, Berlin 
(only for authors of books) 


In what anthologies are you represented ? —— 
(only for lyric poets) 


5) scientific and technical writers 
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For what newspapers or periodicals do you work? 
“Bautechnik” 
“Bauingenieur” 
From what languages do you translate? —— 
With what film companies do you work? —— 
At what broadcasting stations do you read? —— 
Are you listed in the “Kuerschner’’? ? 


2 persons who can vouch for you and give exhaustive 
information®) : 
a) Helmut Christiani, certified engineer, 
23 Stiftstrasse, second floor, Darmstadt 
b) Professor Domke, Technical University, Aachen. 


Remarks: I declare that I have made the above state- 
ments to the best of my knowledge and conscience and 
will serve German literature at all times within the sense 


of the national government. At the same time I promise 
that when I leave the association I will hand in my 
membership card and membership pin, since these two 
items are the property of the association without reser- 
vation. I also agree that if I do not pay the association 
fees I be struck off the lists. 


Frankfort (Main), December 28, 1933. 
Signature: (s) Dr. Christiani 


*) a) with regard to political views. 


[Translation] [Plummer/li/DSP] 
Paul Christiani 14 Friedrichshoehe 
Konstanz. 


Curriculum Vitae. 
Parents 


Born on May 8, 1901, in Frankfort (Main) the son of 
Albert Christiani, former secretary of the commissariat, 
and his wife Anna, nee Freckmann. 


Schooling 


4 years’ primary school in Hofheim (Taunus), 9 years’ 
high school in Hoechst (Main) ; final examination in 1920 
(exempted from oral examination). 


Then at the Technical University in Darmstadt, studied 
civil engineering. Final examination, classified “good”, 
and diploma as “certified engineer” in spring 1924. 


Employment m industry. 
1924: Four months at the MAN in Gustavsburg near 


Mainz, as designer and structural engineer engaged 
in statical calculations. 


1927: Three months at the building firm Wayss & Frey- 
tag A.G. in Duesseldorf as designer and structural 
engineer engaged in statical calculations. 


1930-1931: One year at the same firm in the same ca- 
pacity, but at the parent firm in Frankfort (Main). 
Teaching Activity 


1924: Four months as part-time assistant to the pro- 
fessor of statics at the Technical University in 
Darmstadt. 


1925-1930: Almost 6 years with a regular position in- 
cluded in the budget as assistant to the professor 
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for statics and reinforced concrete construction at 
the Technical University in Aachen. 


I took my degree as a doctor of engineering “with 
distinction” and was awarded the Borchers medal. 


I qualified as a lecturer in the teaching branch 
“statics”. I remained an unsalaried lector also 
during my later employment in Frankfort (Main) 
up to spring 1933, when, on account of the distance 
and difficult journey, I gave up my teaching in 
Aachen. 


Independent status. 


In October 1931 I founded my Technical Teaching In- 
stitate at which I conducted correspondence courses in 
technical subjects. I founded it in Frankfort (Main). 
In spring 1936 I transferred both the institute and my 
residence to Konstanz. 
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[Translation] [Plummer/li/DSP} 
Copy ! 


Paul Christiani, doctor of engineering, qualified 
University lecturer 


Teaching Institute for Correspondence Courses 
in Technical Subjects 


To the 10 Zollernstrasse, 

Reich Chamber of Literature Konstanz. 

Dept. III (Book Trade) 

P.O.B. 661 

Leipzig C 1. February 8, 1941 
Dr.Chr./Scha. 


Re: Your file ref. III A 1—29950—G. 


In your letter of June 12, 1940, which, owing to urgent 
work, I was unable to answer before, you gave no reply 
to the fact which I pointed out, that years ago, in response 
to your instructions, I had to employ a publisher only 
because, according to your statements, I could not be a 
member myself. I obeyed these instructions at the time. 


Your brief reference to the abolition of all former 
regulations does not, however, do away with the fact of 
the employment which was forced upon me at that time. 
In any case I would have expected at least a reply from 
you. After all, through the orders you gave me at the 
time, I was driven, for years, to effect considerable ex- 
penditures. 


If you insist on my filling out the questionnaire you 
sent me, please forward another copy since the other was 
damaged on arrival. 


By filling out the questionnaire, however, I do not neces- 
sarily make an application for admission, because, first of 
all, the following point must be clarified: 
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What will happen to my membership in the Group for 
Authors? Must I acquire membership as a publisher in 
addition to my membership in the Reich Association of 
Private Schools? There is no mention of this in the cir- 
cular decree of the Reich Minister of Education of Novem- 
ber 7, 1940, concerning the regulations for correspondence 
courses. In the case of my admission will the employment 
of a publisher which was forced on me at the time be 
annulled? 


Heil Hitler! 


sig. Christiani 
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[Pranslation] {Plummer/li/DSP] 
[stamp;] Reich Chamber of Literature 


May 15, 1939. 
II D—011705 


[Seal :] 


Reich Chamber of Culture 
Reich Chamber of Literature 
Nazi insignia 
Questionnaire 
for the processing of an application for admission 
to the Reich Chamber of Literature. 


—attach certificate of birth 
and baptism— 


. Name of applicant (as registered at the Registrar’s 

Office) —Christiani 

First names: Paul Robert Ludwig 

Psendonym (Only one pseudonym may be used and 
must be confirmed by the Reich Chamber of Liter- 
ature)— 

Address: 22 Zur Friedrichshoehe, Konstanz 

Telephone: 1386 
Place and date of birth: Frankfort (Main) May 
8, 1901 

Citizenship: German 

Religion: (also former religion and racial status) 
Protestant 

Marital status: (single, married, widowed, divorced) 
married 

Place and date of marriage: April 1, 1931, in 
Frankfort (Main) 

Parents: 

First and last name of father: Albert Christiani 

First name and maiden name of mother: Anna 
Christiani, nee Freckmann 
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. For married persons: attach marriage certificate and 
certificates of birth and baptism— 

First and last names of wife or of husband: (in the 
ease of wives, maiden name, in the case of husband, 
profession) Erna, nee Onken 

Place and date of birth: Zurich, March 14, 1911. 

Citizenship: German 

Religion: (also former religion and racial status) 
Protestant 


. Children: 


Number and names of children: 2 Rolf and Roland 
how many under 167 2 


. What profession did you train for? Certified engi- 
neer, structural engineering. 


. What is your main profession now? Owner and man- 
ager of a school for correspondence courses in 
technical subjects. 


. Are you in possession of your civil rights and are 
you able to hold public offices? Yes. 


. Are you under the care of a guardian? — 
temporarily? — No. 


. Previous convictions: 


a) political 

b) criminal 

. To what political parties did you belong 
formerly? 

from — to? 


[page 2 of the questionnaire :] 


. Were you a member of one of the organizations or 
associations listed hereunder? 
(if yes, from—up to—what dates) 
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a) National Flag Association Black-Red-Gold 
b) the League for Human Rights 
c) the German Peace Society 
d) the Group of Revolutionary Pacifists 
e) the Association of Bible Students 
f) the RFB [2] 
g) or a similar group 
h) a lodge 
(which and with what rank) 
. Are you a member of the NSDAP? (if yes, since 
when and with what No.) (if you left, when and 
why) yes, May 1, 1937, 5857207 


. To what formation of the NSDAP do you belong? 
(since when, name) No. 


Were you a front line fighter for the German ) 
Reich or its allies? (when, unit) ) No. 
Are you the son (daughter or parent) of a_) 
person who was killed in the World War? ) 


. Particulars concerning your military service: (last 
served as) none 


. Were you formerly a member of an authors’ associa- 
tion or of a similar professional association? 
(from—to—, name) No. 

. Are you already a member of the Reich Chamber of 


Culture? (which particular chamber?) Yes, Group 
for Authors No. 7405 


. Are you already a member of a professional organi- 
zation? (Reich Medical Chamber, German Physi- 
cians Sub-Unit, etc.) No. 


. Were you a member of the Reich Chamber of Culture? 
(if so, for what reason did you resign?) — 


. Has any other Chamber refused your application for 
admission? (if so, which?) No. 


16444 


21. When did you begin your work as an author? 1929 


. When and where was your first work published or 
performed? Publishing firm Springer, 1929 


. State title (re 22) Strenge Untersuchungen am 
Rhombenfachwerk 


. Have you attached your curriculum vitae? No. 


. What income do you derive from your work as an 
author? 


a) in the current year? 
b) last year? 
My work, in my opinion, is not the work of an 
author. 
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. Work for newspapers since December 15, 1933: 
for what papers: when: 
number of contributions 


. Work for periodicals since December 15, 1933: 
for what perdiodicals: when: 
number of contributions: 


. Book publications: title of book: 
when appeared: (month and year) 
publishers : 

. Other publications (pamphlets) : title: 
when appeared: (month and year) 
publishers : 


Der Neue Weg anfwaerts Advertising pamphlet 
of my institute 


. Stage works: (if several persons collaborated, state 
names) title: number of performances: 
when? (month and year) publishers : 


. Collaborators: 
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Radio: title of broadcasts: 
how often did you broadcast: 
when: (month and year) station: 
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. Films: (if several persons collaborated, state names) 
title of film: when shot: (month and year) 
production firm: 


. Collaborators: 


. Translations: title of translation: 
when appeared: (month and year) 
publishers: 


. Lectures: 


. In what sector is your principal work? 


1. Narrative 6. Film literature 
High-German, dialectal 

2. Lyrical poetry 

3. Translation 8. Stage literature 

. (Technical literature 9. Lectures 


(Corespondence courses 
(in technical subjects 10. .. 


5. Broadcasting texts 1s sec 


7. Librettos. 


Remarks: At the present time I am working on the ma- 
terial for my institute. 

I am aware that, pursuant to §7 of the statutes of the 
Reich Chamber of Literature, I am obligated to give 
correct information and that, pursuant to $7, par. II of 
the statutes, non-fulfillment of this obligation will entail 
disciplinary punishment or exclusion from the Chamber. 


Konstanz, May 10, 1939. (s) Dr. Christiani 
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Filed May 4,1961. Harry M. Hall, Clerk 


Def. Ex. 5(a) 
CA 2705-58 
[Translation] [Plammer/cn/DSP] 


No. 1746 1942 
Inheritance Office of the Canton 
Basel-City. 
K.B. No. 4812 
May 29, 1943 


[Note:] 1 copy of inventory, to be 
paid for on delivery, to Kurt Onken, 
September 4, 1943. 1254 P. 


1 copy of inventory to Swiss 
Compensation Office. 
P 538 March 11, 1948 

KR 3399/48 


see enclosed communication. Rg. 


INVENTORY 


drawn up on November 20, 1942 
by virtue of § 136 of the Intro- 
ductory Law to the Civil Code 

with regard to the property which 
Franz Onken-Wolfrom, 
electrical engineer of Kallern (Aargau), born in 1885, died 
on November 15, 1942, in Basel, held, together with his 


wife Lilly, nee Wolfrom, under an arrangement of sep- 
arate marital property. 


Residence: 51 Realpstrasse. 


The deceased person leaves, as far as is known here: 


a) the widow: Louise, called Lilly, Onken, nee Wolfrom, 
born on July 20, 1904, 51 Realpstrasse, Basel. 
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According to statements of the latter person: 


date of marriage: May 18, 1937, 
place of marriage: Basel, 
first residence after marriage: Basel. 


b) Two children from his 1st marriage with Katharina, 
mee Weber (died March 23, 1927): 


1. Kurt Onken-Presser, engineer in Kreuzlingen, 
36 Hochstrasse [struck out in the original], 
(Tel. 9.91) estate [2]; 

. Erna, nee Onken, wife of Dr. Paul Christiani, 
engineer, 22 Friedrichshoehe, Konstanz, [struck 
out in the original:], 22 Hompelistrasse, 

St. Gallen, 


all the heirs represented by the son, Kurt Onken-Presser, 
im accordance with the blank powers of attorney attached 
hereto. 

[page 2 of the original :] 


The 2nd marriage of the deceased person to Lilly, nee 
Wolfrom, was childless. 


The widow, the son Kurt and the son-in-law, Dr. Paul 
Christiani-Onken, were present when the inventory was 
taken and made the necessary statements. 


The marital partners Franz Onken and Louise, called 
Lilly, Wolfrom, drew up a marriage settlement and con- 
tract of inheritance before the notary, Dr. Felix Lussy, 
on May 14, 1937. The deed was opened, according to the 
provisions of the law, on November 23, 1942. Therein 
they elected to live under an arrangement of separate 
marital property. 


With regard to the local regulations in force at the 
time of the husband’s decease, reference is made to the 
original deed which is kept in the widow’s name at the 
cashier’s office of the court in Basel (photostat attached 


hereto). 
[page 3 of the original :] 
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A. Property of the Deceased Person. 


Assets. 
No savings accounts, gifts, life-insurances. 


1. Cash assets 
held by the widow on the date of death Sfrs. 1,500.00 


2. Real estate holdings 
Section II lot 2451 in the Real Estate Register Basel-City, 
containing 3 a 14 m? with dwelling-house 51 Realpstrasse. 
Fire-insurance 1930: Sfrs. 52,000.00 
assumed at Sfrs. 60,000.00 
(one-family house, no rent) ret aL 


. Bank balances 
a) kept at the Schweiz. Kreditanstalt Basel, as per current 
account, in the name of the deceased person, on the date 


of death 
Sfrs. 2,008.50 


b) at the Kriespost-Direktion Basel, as per 
check V 8203, in the name of the deceased 
on the date of death “ 19.356.69 


carry-over Sfrs. 21,365.19 
[page 4 of the original :] 


at the Kreispost-Direktion Basel as per 
check V 4799, in the name of Franz On- 
ken, Technical School, 
as of date of death 

at the Deutsche Bank in Darmstadt, as per 
account No. 517168, preferred blocked 
account RM 3,545.00 
plus interest 12.50 
as per account No. 517549, 
special account Ri 4/53 ee 27.00 

RM 3,584.50 
at the rate of 14 per RM 100.00 Sfrs. 501.85 

Sfrs. 29,487.54 


4. Securities 
in the custodianship of the Schweiz. Kreditanstalt, 
Basel, as per enclosed list of securities, 
closed on date of death 
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5) Amounts received by children prior to death 
a) by the son Kart Onken for the financing 
of a school for mechanical and structural 
engineering (correspondence courses) Sfrs. 5,000.00 
for studies 1932-1935 “5,000.00 


Sfrs. 10,000.00 


b) by daughter Erna Christiani-Onken 
trousseau 1931 “ 10,000.00 


Sfrs. 20,000.00 
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6) Household effects and linen 
estimated value of 


1) Personal effects 
1 wristwatch, value 


The clothes and personal linen of the de- 
ceased will be given away to persons in need. 


8) Car 
Oldsmobile, limousine, 1936. 
Estimated value 


Summary of assets. 
1. cash Sfrs. 1,500.00 
2. real estate as 
8. credit balances 
4. securities 
5. amounts received by children prior to death 
6. household effects and linen, etc. 
_ 7. personal effects 


Sfrs. 122,318.34 
[Page 6 of the original :] 
Liabilities 
1. Son Kurt Onken-Presser : 
expenses for funeral, gravestone, unpaid 
bills etc. as per enclosed statement Sfrs. 3,921.90 
further: 
Dr. med. Th. Lang, Basel 140.00 
Adrema, Zurich 15.90 
Office for Unemployed, Basel 41.30 
Peter I. Gurtler, cabinet-maker, Basel 159.80 
obituary notices, expressions of thanks, tips 
etc. approx. 300.00 
Sfrs. 4,578.90 
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2. Inheritance Office, Basel-City: 

Fees for inventory: 1% of Sfrs. 60,000.00 60.00 
2% “ “ 42,318.34 84.60 
1% “ “ 20,000.00 
received by children 
before death 20.00 

Costs of probating will 86.60 

“ as per protocol 17.00 Sfrs. 268.20 


The first-ranking bearer mortgage-bond of 
Sfrs. 38,000.00 on the real property at 
51 Realpstrasse is in the possession of the 
deceased. 


Total Sfrs. 4,847.10 
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The assets amount to Sfrs. 122,318.34 
The liabilities amount to ce 4,847.10 


Net property Sfrs. 117,471.24 


The undersigned hereby acknowledge the above inventory to be correct and 
complete in all its parts. They refer once more to the blank power of attorney 
in the files according to which the co-heir and son, Kurt Onken-Presser in 
Kreuzlingen, is entitled to dispose validly of the entire estate of the deceased. 


On the basis of Art. III of the marriage settlement and contract of inherit- 
ance of May 14, 1933 [sic] the widow asserts her rightful claim to inherit one 
quarter (14) of the estate of the deceased within the meaning of Art. 462 of 
the Civil Code. 


Basel, January 26, 1943. (s) Lilly Onken, nee Wolfrom 


(s) Erna Christiani, nee Onken 
(s) Paul Christiani 
(s) Kurt Onken. 


”. 


Inheritance Office Basel 
The Inventory Officer: 
(s) [illegible] 
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Inheritance Office Assessment of Inheritance Tax 


Basel-City concerning the estate of 
Decision No. 237 Franz Onken-Wolfrom, who died on 


November 15, 1942. 


The following assessment of the inheritance tax is to be considered as a de- 
cision of the tax administration pursuant to §5 of the tax law. The inheritance 
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tax must be paid within 6 months after the death of the testator. 5% interest 
will be charged on taxes which are not paid by the due date. Assessments may 
be appealed within 2 weeks, reckoned from the date of service, the appeals be- 
ing filed orally or in writing with the tax administration, accompanied by sup- 
porting documents or a specification of means of evidence. 


This computation of inheritance tax is not binding for the distribution 
among the heirs. 


The testator, who lived with his wife under an arrangement of separate 
marital property, leaves as his lawful heirs his widow and two children. 


Net property as per inventory Sfrs. 117,471.24 
less: 


1. tax claim Sfrs. 9,818.70 
2. household effects, free of inheritance tax “6,200.00 “ 16,018.70 


Sfrs. 101,452.54 


Inheritance tax is to be paid by the following persons: 
a) the widow Louise, called Lilly, Onken-Wolfrom, in Basel 
2% of (%) Sfrs. 25,368.14=Sfrs. 507.25 
b) 1. the son, Kurt Onken-Presser, Kreuzlingen, 
(3/8) “ $8,044.70= “ 760.90 
2. the daughter, Erna Christiani-Onken, Konstanz 
2% of 
(3/8) “ 38,044.70= “ 760.20 
Sfrs. 101,452.54 


Sfrs. 2,029.05 
i: 304.35 
Total inheritance tax Sfrs. 2,333.40 


15% crisis surcharge 


Basel, April 29, 1943. 


Inheritance Office Computation of inheritance May 4, 1943. 
Basel-City tax checked: Tax Administration 
(s) [illegible] Inheritance Office Basel Basel-City 

The Chief: (8) Riggenbach. (s) [illegible] 
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May 29, 1959. [seal :] Certified a true photostatic copy. 
Inheritance-Office Inheritance Office Basel 
Basel-City. The Chief: (s) [illegible] 


No. 16,364 


Ruiteh States Gourt eee: 


For tHe District or hip 


Rozert F. Kennepy, Attorney Gene 
to the Alien Property 


| 
Ve 


Erna CurisTiani-Onken, a/k/a Erna Christiani, 
Appellee 


aera ee eal 


Appeal from the United States District Court 
for the District of Columbia 


— 
BRIEF FOR APPELLANT 


| 
Paut V. Myron, 
Acting Director, 
Office of Alien Property 
Aztuvr R. Scuor, 
Attorneys, 
Department of Justice, 
Washington, D. C. 
Attorneys for Appellant. 


WILSON - Epes PRINTING Co. - RE 7-6002 - WASHINGTON 1, D. C. 


QUESTIONS PRESENTED 


1. Whether there is any competent evidence in the record 
which establishes that the plaintiff-appellee is the owner 
of the property she seeks to recover in the instant action. 


2. Whether the appellee has met the burden of proof 
required of her that she is the legal and beneficial owner 
of the property she seeks to recover in the instant action. 


3. Whether the appellee, at the time property was vested 
by Vesting Orders Nos. 18396 and 18400 issued in 1951, 
was a sojourner in Switzerland and a resident of Germany 
and hence without status to sue under Section 9(a) of the 
Trading with the Enemy Act, as amended. 


4, Whether the appellee, who concededly was a voluntary 
resident of Germany from 1931 to April 1946 and there- 
after left that country for Switzerland, is an “enemy” 
under the Trading with the Enemy Act and hence is with- 
out status to sue under Section 9(a) of said Act. 
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Preliminary Statement 
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Il. On September 7, 1951 the effective date of 
Vesting Orders No. 18396 and 18400 appellee 
was a resident of Germany 

III. Appellee was an enemy because of her admit- 
ted residence in Germany from December 
1941 to April 1946 eens 18 
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United States Court of Appeals 


For raz Disraict or Corumsia Crecurr 
No. 16364 


Rosert F. Kennepy, Attorney General, and as Successor 
to the Alien Property Custodian, 
Appellant 


v. 


Erna CurisTiani-Onken, a/k/a Erma Christiani, 
Appellee 


Appeal from the United States District Court 
for the District of Columbia 


JURISDICTIONAL STATEMENT 


The judgment of the District Court was entered March 
17, 1961, (J.A. p. 168). A notice of appeal was duly filed 
on April 12, 1961, (J.A. p. 170). The jurisdiction of this 
Court is invoked under 28 U.S.C. § 1291. 


STATEMENT OF THE CASE 
Plaintiff appellee seeks to recover in this suit brought 


under Section 9(a) of the Trading with the Enemy Act? 
certain property vested by the Attorney General of the 


1The pertinent text of the Section is set forth on page Ar 
of the Supplement to this brief. 
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United States? by Vesting Orders 18396 and 18400, dated 
August 30, 1951 (J.-A. pp. 6, 7, 8). 


It is agreed by the parties that the vested property was 
held in this country as described in the vesting orders. 
(J.A. p. 21). Vesting Order 18396 seized certain cash and 
blocks of securities and bonds held by the Swiss Banking 
Corp., 32 Pine Street, New York, New York, in a number 
or rubric account, for the Credit Suisse, a Swiss banking 
corporation located at Lausanne, Switzerland (J.A. p. 11). 
Vesting Order 18400 vested a bank account held in the 
Guaranty Trust Co. of New York, New York, under the 
name of “Mr. Franz Onken, deceased, c/o Credit Suisse, 
Lausanne, Switzerland” (J.A. p. 13). No records of the 
Credit Suisse Bank of Switzerland or of the New York 
City banking institutions or of officials of such institutions 
were offered by the appellee in support of her case. 


On August 24, 1953, appellee, Erna Christiani Onken, 
and her brother, Kirk Onken, filed a joint claim with the 


Office of Alien Property seeking the return of the prop- 
erty vested by Vesting Orders Nos. 18396 and 18400 (J.A. 
p. 137). In the claim form it is asserted, under oath, that 
appellee’s brother is “indebted to Erna Christiani-Onken 
in the amount of the property claimed” (J.A. p. 138). 
The complaint, however, alleges that this property is that 
of the appellee (J.A. p. 7). 


The testimony offered in support of appellee’s case 
consists solely of the depositions of the appellee and her 
brother taken in Dusseldorf, Germany, portions of which 
were read into the record by counsel for the parties; some 
six exhibits (J.A. p. 114-137) and the undisputed facts 
conceded by the parties contained in the pre-trial confer- 
ence report (J.A. p. 21). 


2By Executive Order No. 9788, October 14, 1946, (11 FR 
11981), the Attorney General of the United States succeeded to 
the rights and obligations of the Alien Property Custodian under 
the Trading with the Enemy Act (50 U.S.C.App.Sec. 1 et seq.) 
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From this record it appears that the appellee was born 
March 4, 1911, in Zurich, Switzerland, the daughter of a 
Franz Onken, who was at that time a German national 
residing in Zurich, Switzerland (J.-A. p. 21). He was 
naturalized as a Swiss in 1919 and at that time appellee 
acquired Swiss citizenship derivatively. She had been 
German at birth (J.A. p. 20). Appellee resided in Swit- 
zerland until 1931, at which time she married Dr. Paul 
Christiani, a German citizen (J.A. p. 21). She not only 
lost her Swiss citizenship at that time but became a 
German citizen and also 2 German resident, since she and 
her husband then made Germany their home (J.A. p. 21). 
There were two children born of this marriage in Ger- 
many, a son Rolf, born February 13, 1934, and a son 
Roland, born March 3, 1939 (J.A. p. 50). 


After her marriage appellee and her husband resided in 
Frankfort on the Main, Germany, until 1935, then moved 
to Koenigstein, Germany, where after one year they moved 
to Konstanz, Germany, a city on the Swiss-German fron- 
tier. They resided in Konstanz, Germany, at least until 
April 1946 (J.A. pp. 50, 51). From the late 1930’s until 
the present time appellee’s husband managed or had an 
interest in a correspondence school in Germany (J.A. 
pp. 70, 71, 72, 76). He also joined the Nazi Party, and 
after the shooting war was concluded was de-nazified 
(J.A. p. 148). After the military occupation of Germany 
in 1945, appellees’ husband’s house in Konstanz, Germany, 
was requisitioned by the Occupation Forces (J.A. p. 53). 
Appellee stayed in Konstanz for approximately one year 
after the requisitioning of the house (J.A. p. 83). 


Some time in February or April 1946, appellee applied 
to both the Occupation Authorities and the Swiss Authori- 
ties for permission to visit her brother in Switzerland for 
four months (J.A. pp. 22, 78). Such permission was 
granted to her by the Occupation and Swiss Authorities 
with the proviso that she was to return to Germany at 
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the expiration of that time (J.A. pp. 74, 79). One of 
the additiona] conditions with reference to her stay in 
Switzerland was that she was to engage in no gainful 
employment while in that country (J.A. p. 79). Notwith- 
standing the nature of the official permission given to 
appellee for entrance into Switzerland, the trial court 
permitted, over objection from counsel for the apellant, 
appellee’s statement that at the time she entered Switzer- 
land she intended to stay there permanently (J.A. pp. 
54, 55, 56). 


Appellee and her children, after entering Switzerland 
in April 1946, stayed for approximately two months with 
her brother, Kirk Onken, in Taegerwilen, a Swiss village 
located near the Swiss-German frontier (J.A. p. 28). 
Thereafter she and her children moved to an apartment 
in Flims, another Swiss village (J.A. p. 29). Four months 
after her arrival in Switzerland, appellee re-applied for 
an extension of her visitor’s permit and the Swiss Au- 
thorities granted her such an extension for a six months’ 
period (J.A. p. 79). At the time the vesting orders were 
issued by the Attorney General of the United States 
(August 30, 1951) appellee and her children were staying 
at Flims in an apartment, by virtue of an extension of 
her original visitor’s permit (J.A. p. 53). 


In 1956, appellee applied and received permission from 
the Swiss Authorities to make a permanent residence in 
Switzerland (J.A. p. 79). In 1958, appellee re-acquired 
Swiss citizenship (J.A. p. 29).* 


Appellee’s husband visited her in Switzerland tempo- 
rarily in September of 1946 (J.A. p. 64). He joined her 
in 1949 at Flims, Switzerland. He continued to manage 
his correspondence school in Konstanz, Germany, and 


3The position of Appellant’s counsel is that the post-vesting 
activities of appellee are of no consequence in determining her 
status as of September, 1951. 
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commuted between Flims and Konstanz, which is approxi- 
mately a half-hour away by automobile (J.A. p. 76). 


Appellee’s father, Franz Onken, died intestate in Basle, 
Switzerland, in 1942, and her brother, Kirk Onken, was 
appointed administrator of his estate (J.A. p. 86). He 
was one of the heirs of her father (J.A. p. 87). 


In the probate proceedings in Switzerland appellee’s 
brother, as administrator, listed the assets of his deceased 
father, Franz Onken, and these assets are contained in a 
decision of the Probate Court, making a distribution of 
Franz Onken’s property, but such proceeding contains no 
record at all of the vested property (J.A. p. 167, 170). 


The only possible link in this record which connects the 
vested property to the appellee consists of the bald state- 
ment of her brother, read into the record over objection of 
counsel for the appellant, that the property he had de- 
scribed in a claim form filed with the Office of Alien Prop- 


erty “were assets lying” in the estate of his father (J.A. 
p. 91). As previously indicated, no records or testimony 
of any kind from the banking institutions involved were 
introduced by the appellee in support of her claim. 


Furthermore, no proof was offered in this record of 
either Swiss or German law. 


On the basis of the above facts, the District Court 
concluded that the appellee was the legal and beneficial 
owner of the vested property; that she had changed her 
residence from Germany to Switzerland in April 196, 
and hence was not an enemy at the time her property was 
vested. The Trial Judge, therefore, entered judgment for 
the appellee (J.A. p. 34) and this appeal followed. 


STATUTES, TREATIES, EXECUTIVE ORDERS AND 
REGULATIONS INVOLVED 


Pertinent portions of the legislation described in the 
succeeding paragraph are reprinted in the Supplement to 
this brief (pp. 28-43). 
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Sections 2(a), 5(b), 9(a) and 39 of the Trading with 
the Enemy Act (40 Stat. 411, 50 U.S.C. App. $1, 
et seq.) 

War Claims Act of 1948 (62 Stat. 1240, 50 US.C. 
2001) 

Allied Military Council Law No. 5 (Vol. 1, German 
Allied Control Authority Enactments, p. 176 et seq.) 

Paris Reparation Agreement (61 Stat. (3) 3157) 
(T.I.A.S. 1655) 

Joint Resolution of Peace between the United States 
and Germany (65 Stat. 451) 

Bonn Convention between Germany and US. (6 
U.S.T. 5669; T.I.A.S. 3425) 

Presidential Directive to American Military Com- 
mander of Occupied Germany, April, 1945 (Depart- 
ment of State Bulletin No. 3536 “Germany 1947- 
1949”) 

Executive Order 8389, as amended (6 F.R. 2897) 

Executive Order 9567 (10 F.R. 6917) 

General Ruling 11(a) (8 CFR 511.211a) 

General Ruling 12 (7 F.R. 2991) 


STATEMENT OF POINTS 


1. The District Court erred in holding that the testi- 
mony of appellee’s brother (J.A. p. 91) to the effect that 
the vested properties were assets lying in his father’s 
estate was admissible and overruling objections of counsel 
for the appellant to its introduction into the record. 


2. The District Court erred in holding that there was 
evidence of any kind establishing that appellee was the 
owner of the vested property. 


3. The District Court erred in holding the appellee had 
met the burden of proof required of her that she was the 
legal and beneficial owner of the vested property. 
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4. The District Court erred in failing to find that the 
appellee was resident within an enemy country, because 
at the time of the vesting of her property she was in 
Switzerland as a sojourner. 


5. The District Court erred in holding that appellee 
was not an enemy in 1951 because of her conceded resi- 
dence in an enemy country from 1931 to April 1946. 


6. The District Court erred in not finding that it was 
without jurisdiction to entertain appellee’s suit because 
she was an enemy as that term is defined in the Trading 
with the Enemy Act. 


SUMMARY OF ARGUMENT 


Appellee, in order to succeed in this action, has to 
establish by a preponderance of the competent evidence 
that she is not an enemy or ally of an enemy as these 
terms are defined in Section 2 of the Trading with the 
Enemy Act, Ecker v. Atlantic Refining Co., 222 F. 2d 618 
(C.A. 4), cert. den. 350 U.S. 847; Brownell v. Oemichen, 
100 U.S. App.D.C. 214, 243 F. 2d 637, cert. den. 355 U.S. 
842; and that she is the legal and beneficial owner of the 
property of which she seeks a return. Bank of Philip- 
pines v. Rogers, 108 U.S. App.D.C. 179, 281 F. 2d 12, 
Rehearing pending; LaDue v. Rogers, 259 F.2d 905 (C.A. 
7), cert. den. 359 U.S. 911. 


In the instant case the only alleged evidence which links 
the vested property to the appellee is that found in an 
oral statement made in a deposition by her brother, who 
was administrator of appellee’s father’s estate in Switzer- 
land, to the effect that the vested properties were “assets 
lying in his decedents’ estate.” This statement was ad- 
mitted over objection by appellant’s counsel by the Trial 
Judge, who gave as his reason therefor that an adminis- 
trator must know the assets of his decedent (J.A. p. 80). 
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The decedent, if alive, could not testify that he was the 
owner of the assets, but only to such facts as would lead 
the trial court to determine he was the owner of the assets. 
The objections to the introduction of this testimony, there- 
fore, should have been sustained, because it is not evi- 
dence; it violates the best evidence rule and is made by 
a foreign administrator who, the record discloses, does 
not state he was in any way a party to the transactions 
between his decedent and the two banking institutions 
involved. With this eliminated from the record, there is 
no scintilla of proof that appellee is the owner of the 
vested property. 


Furthermore, the character of the evidence adduced in 
support of appellee’s claim of title nowhere meets the 
standards of the cases cited supra in establishing that 
appellee’s father was both the legal and beneficial owner 
of the property involved in this litigation. 


The undisputed facts also establish that at the time 
this property was vested appellee was staying in Switzer- 
land under what would be a visitor’s visa under American 
law. Appellee at the time of the vesting was a German 
citizen who concededly had lived for some fifteen years 
in Germany prior to her leaving Germany for Switzer- 
land on a visitor’s visa in 1946. No proof of Swiss law 
was introduced in this matter and, therefore, it must be 
presumed to be that of the forum. Under American law 
a person visiting this country on a visitor’s visa cannot 
acquire a residence but retains his former residence. 
(Clouse v. Andonian, 189 Fed. Supp. 78 (N.D. Ind.) ; and 
Gaffney’s Estate, 141 Mise. 453, 252 N.Y.S. 649 (Surr. 
Court, 'New York County). Consequently, at the time of 
the vesting of the property involved in the present suit, 
the appellee was a resident of Germany and as such is 
ineligible to maintain the present action. (Guessefeldt v. 
Brownell, 94 U.S. App. D.C. 155, 213 F. 2nd 24; cert. den. 
348 U.S. 875). 
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Assuming, by way of argument, that appellee had 
changed her residence to Switzerland after April 1946, 
she would still be an enemy as that term is used in Section 
2 of the Trading with the Enemy Act, and hence ineligible 
to maintain this action. The case law in this Circuit leads 
to precisely this result. Brownell v. Oemichen, 100 US. 
App. D.C. 214, 243 F. 2d 637, cert. den. 359 U.S. 342. In 
that case this Court held that a person who had resided in 
Germany from 1945 to 1949 could not change his status 
from enemy to non-enemy. 


Not only does the decision of this Court support the 
proposition that appellee was an enemy because of her 
admitted residence in Germany during the shooting war, 
but the Congressional and Executive action taken shortly 
before and after the military occupation of Germany 
clearly indicates that Congress and the Executive Depart- 
ments were of such an opinion. At the time the Allies 
occupied Germany, the President issued a directive to the 
American general in command of the Military Occupation 
to the effect that all German external assets of persons 
in Germany at the time of the occupation were to be 
expropriated. In accordance with this directive, by Allied 
Control Council Law No. 5 (Vol. 1, German Allied Control 
Authority Enactments, p. 176 et seq.) all German ex- 
ternal assets were expropriated with the exception of 
those, inter alia, located in the United States. The assets 
in the United States and those located in France, Eng- 
land, Holland and Belgium were left for disposition by 
international agreement. Such an international agree- 
ment is embodied in the Paris Reparations Agreement of 
December 21, 1945 [(61 Stat. (3) 3157); (T.I.A.S. 1655) ]. 
Under its terms the United States and the European 
countries involved agreed to look to war reparations from 
the German external assets located within their bound- 
aries. The pact also set up an inter-allied reparation 
agency whose function was to pro-rate certain definite 
proportions of German external assets among the signa- 
tory nations. 
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Consistent with this plan, General Ruling No. 11A was 
issued by the United States Treasury, which specifically 
kept in a blocked status German assets in the United 
States owned by individuals resident in Germany as of 
January 1, 1945 (8 CFR 511.211(a)). 


On June 8, 1945, by Executive Order 9567 (10 F.R. 
6917) the President authorized the Alien Property Cus- 
todian to vest German cash and securities. 


It is significant that up to January 1, 1945, the Alien 
Property Custodian had only issued approximately 4,400 
vesting orders. Between January 1, 1945, and April 1953, 
the Alien Property Custodian and his successor in inter- 
est, the Attorney General of the United States, issued 
some additional 15,000 vesting orders. 


In 1948, the War Claims Act of 1948 (50 U.S.C. 2001) 
was enacted which provided, inter alia, that vested Ger- 
man external assets in the United States should be used 
to compensate American nationals who were maltreated 
as prisoners of war by being denied proper nourishment 
in violation of the Geneva Conventions (50 U.S.C. 2005). 
In the same year Section 39 was added to the Trading 
with the Enemy Act, which expressly provided that there 
was to be no return of vested assets to German nationals 
(50 U.S.C.App.Sec. 39). 


On October 19, 1951, Congress adopted the Joint Resolu- 
tion of Peace with Germany (65 Stat. 451), which con- 
tained a proviso that German assets in the United States, 
notwithstanding the Joint Resolution, would still remain 
subject to vesting action by this country. 


Finally, the Republic of Germany in the Bonn Conven- 
tion (6 U.S.T. 5669) agreed that it would compensate the 
former owners of German external assets whose prop- 
erty was vested by Allied Military Council Law No. 5, 
or pursuant to the Paris Reparations Agreement or pur- 
suant to the Joint Peace Resolution. The decision in this 


Ld: 


case violates both the Congressional and Executive con- 
struction of the Trading with the Enemy Act. For ex- 
ample, it would permit a German who maltreated an 
American prisoner of war, but who left Germany after 
the military occupation of the country, to acquire the 
status of a non-enemy, while a similarly situated German 
who remained in Germany would still be an enemy. It 
would create an incentive for all Germans who possessed 
external assets in Western Europe and this country to 
flee Germany after the military occupation and thereby 
nullify the intent and purposes of the Paris Reparations 
Agreement. It would also penalize all the Germans who 
remained in Germany to cooperate with the Military Oc- 
cupation Authorities in the rehabilitation of the German 
economy. Finally, it would have placed the Alien Prop- 
erty Custodian and the Attorney General in the uncon- 
scionable position, after the military occupation of Ger- 
many took place, of issuing vesting orders upon mere 
suspicion rather than upon investigation, so that he could 
vest property before the enemy owner fled his country 
to avoid the confiscation of his property. 


ARGUMENT 
PRELIMINARY STATEMENT 


It is basic law that for appellee to succeed in her action 
to recover vested property under Sec, 9(a) of the Trading 
with the Enemy Act, as amended, she must prove by a 
preponderance of the competent evidence (a) that she is 
not an enemy or ally of an enemy‘ as those terms are 
defined in Sec. 2 of the Trading with the Enemy Act, 
Ecker v. Atlantic Refining Co., 222 F. 2d 618 (C.A. 4); 


*Sec. 2 of the Trading with the Enemy Act defines “enemy”, 
inter alia, as “any individual . . . of any nationality resident 
within the territory . .. of any nation with which the United 
States is at war... .” 40 Stat. 411, 50 U.S.C.App.Sec.2(a). 
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cert. den. 350 U.S. 847; Brownell v. Oehmichen, 100 App. 
US.D.C. 214, 243 F. 2nd 637; cert. den. 355 U.S. 842; 
and \(b) that she is the legal and beneficial owner of the 
property of which she seeks a return, Bank of Philippines 
v. Rogers, 108 U.S. App. D.C. 179, 281 F. 2d 12, pet. for 
rehearing pending; LaDue v. Rogers, 259 F. 2d 905 (C.A. 
7), cert. den. 359 U.S. 911; Cordero v. U.S., 111 F. Supp. 
556 (S.D.N.Y.), aff'd Cordero v. Brownell, 211 F. 2nd 90 
(C.A. 2). 


In the instant case appellant contends appellee has not 
established by competent evidence that she is the owner 
of the vested property and also that on the basis of the 
uncontroverted facts appellee is an enemy as that term 
is defined in Sec. 2 of the Act. The trial court, therefore, 
erred in denying defendant’s motion for dismissal of ap- 
pellee’s suit made at the conclusion of the presentation of 
her case. 


I. Appellee has not met the burden of establishing that 
she is the owner of the vested property by competent 
evidence. 

allegedly, 

Propertysbelonging to the appellee was vested by two 
vesting orders issued by the Attorney General of the 
United States under the authority of the Trading with the 
Enemy Act, namely Vesting Order 18396 (16 F.R. 9126, 
Sept. 7, 1951) and Vesting Order 18400 (16 F.R. 9128, 
Sept. 7, 1951). 


The property vested by Vesting Order No. 18396 con- 
sisted of cash and securities held by the Swiss American 
Corporation, 30 Pine Street, New York, for the benefit 
of the Credit Suisse, Lausanne, Switzerland. The prop- 
erty was vested as that belonging to enemy nationals, 
names unknown. The property vested by Vesting Order 
No. 18400 was a bank account maintained in the Guaranty 
Trust Company of New York, entitled Franz Onken, de- 
ceased, ¢/o Credit Suisse, Lausanne, Switzerland. It, too, 
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was vested as owned by enemy nationals, names unknown. 
At the trial no records of the Swiss American Corpora- 
tion or of the Guaranty Trust Company or of the Credit 
Suisse, Lausanne, Switzerland, were produced. 


It is obvious that such records are in existence and 
could be produced by the appellee and that this evidence 
would be the best evidence of the ownership of the prop- 
erty in question. In lieu thereof, the appellee introduced 
a deposition of her brother who was administrator of the 
estate of his father, Franz Onken, who died at Basle, 
Switzerland. He testified that he and the appellee were 
heirs of their father and stated that he had filed a claim 
with the Office of Alien Property for the return of the 
vested property. He then proceeded to state that the 
property he claimed was lying in his “father’s estate” at 
the time his father died.* This is the only statement in 
the record which seeks to connect the vested property to 
the plaintiff. (The inventory of the estate does not list 
any American assets (J.A. pp. 155-160). There is no 
testimony in the record that appellee’s brother was in any 
way privy to or had any knowledge of any alleged trans- 
actions made by his father with Credit Suisse, Lausanne, 
Switzerland or with the Swiss American Corporation, New 
York, New York. 


At the trial, defendant’s counsel objected to the state- 
ment of appellee’s brother being read into the record. 
The Court overruled the objection (J.A. p. 80). If the 


5 The record reads as follows: 


Mr. Onken, I direct your attention particularly to Item 7 
of that claim. 

Yes. 

Have you had a chance to study the items listed there? 
Yes. 

Does that represent property which was lying in your 
father’s American estate at the time of his death? (Objec- 
tion by defendant’s counsel overruled by trial court). 

A part of it. (J.A. p. 91) 
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objection had been sustained, there would be nothing in 
the record of any probative value which connected the 
vested assets to the estate of appellee’s father. It is sub- 
mitted that the action of the trial court in admitting this 
statement was prejudicial error and that the statement 
should have been excluded. 


A witness cannot testify to a conclusion, which must 
be based on facts and which is determinative of the vital 
issue in the case itself. United States v. Roberts, 192 F. 
2d 893 (C.A. 5); United States v. McCreary, 105 F. 2d 
297, 299 (C.A. 9); Gordon v. Robinson, 210 F. 2d 192 
(C.A. 3). Permitting a witness to testify to such a con- 
clusion over objection is reversible error. (United States 
v. Roberts and cases cited, supra). 


Therefore, where the ownership of property is the vital 
issue in a case, a witness cannot testify to the ultimate 
fact of ownership but only as to such facts as would 
establish it. Ciffo v. Ciffo, 44 App. D.C. 217, cert. den. 


241 U.S. 660; (Judgment debtors’ wife could not testify 
property seized in execution belonged to her); Hollis v. 
Alexander, 267 Ala. 312, 101 So.2d 292 (Attorney could 
not testify defendant owns property involved in ejectment 
proceedings); Downs v. Brandon, 49 G.A. 198, 174 S.E. 
647 (Witness could not testify property seized in execution 
belonged to his wife); Kirkpatrick v. Clark, 132 Ill. 342, 
% N.E. 71 (Party in an ejectment proceeding could not 
testify he owned property involved); Worthy v. Williams, 
64 G.A. 47, 12 S.E. 2d 139 (Plaintiff in trover could not 
testify he owned property involved); Bradford v. Gold- 
man, 390 Mich. 238, 287 N-W. 541 (Plaintiff in trespass 
q.c.f. could not testify he owned real estate involved) ; 
Peardon v. Peardon, 65 Nevada 717, 201 P. 2d 309 (Plain- 
tiff could not testify he conveyed property to his wife in 
trust for himself); In Re: Miller’s Estate, 102 O.A. 493, 
127 N.E. 2d 409 (Claimant could not testify decedent 
deeded property to claimant). See also 32 C.J. Secundum 
See. 453. 
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The reason supporting this rule is self-evident. It is 
the province of a judge in this suit to determine on the 
basis of facts before him whether the claimant is the 
owner of the property, and a witness cannot be permitted 
to invade the function of the judge and make that deter- 
mination for him. 


This alleged testimony is not only bad because it is so 
clearly conclusionary as to be no testimony at all but it 
also is a violation of the best evidence rule. In re Miller’s 
Estate, supra. It is obvious that both the American and 
Swiss banks have records concerning the transactions by 
virtue of which the vested property was placed on deposit 
with these two banking institutions. This, of course, would 
be written evidence of the ownership of the vested prop- 
erty. Under the best evidence rule the highest degree of 
proof of which a case of this nature is susceptible must 
be produced and oral testimony of a secondary nature 
will be excluded if it is not affirmatively established that 


such evidence cannot be produced. See 32 C.J. Secundum 
Sec. 785 and cases cited. In the instant case appellee has 
made an abortive attempt to evade this rule by asking the 
conclusionary type of questions set forth supra. For this 
reason appellant’s objection to the testimony should have 
been sustained and the alleged evidence excluded. The 
failure of the court to do so is prejudicial error. 


Apart from these legal considerations, it should be ap- 
parent that there are practical reasons why title to prop- 
erty should not be established in this way. On the basis 
of the court’s ruling, individuals who are not parties to 
transactions can testify without giving any details what- 
ever that as a result of such transactions title to prop- 
erty was in certain persons regardless of how such prop- 
erty is held. The net result would be that no one could 
be safe in the enjoyment of his property because a con- 
clusionary statement that the property was not his would 
be sufficient under the trial court’s ruling to divest him 
of his property. 
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Cases under the Trading with the Enemy Act require 
that not only a plaintiff prove legal title in him but also 
beneficial ownership as well. Ladue v. Rogers, 259 F. 2d 
905 (C.A. 7), cert. den. 359 U.S. 911; Cordero v. United 
States (supra); Manufacturers Trust Company et al v. 
Rogers, 181 F. Supp. 116 (S.D. N.Y.), Aff’d. Manufactur- 
ers Trust Company et al v. Kennedy (C.A. 2, June 14, 
1961, not yet reported). Certainly a mere statement that 
the vested property was assets lying in his father’s estate 
nowhere meets the test of these cases. 


As previously stated, if the appellee’s brother’s testi- 
mony is eliminated from the record as it should have been, 
there will be no evidence at all supporting appellee’s claim 
of title to the vested property. Nor has she met the rigid 
standards of proof required of her under the Trading 
with the Enemy Act, which required her to show that 
beneficial as well as legal ownership is in her. Conse- 
quently, her complaint should have been dismissed by the 
trial court for these reasons. 


Il. On September 7, 1951, the effective date of Vesting 
Orders Nos. 18396 and 18400, appellee was a resident 
of Germany. 


Under the uncontroverted facts in this case the appellee 
was a resident and citizen of Germany from December 7, 
1941 until April 1946. In April 1946 she left Germany 
with a permit she had obtained from the Occupation Au- 
thorities to visit her brother in Switzerland for a four 
months’ period, and had a Swiss visa authorizing her to 
stay a four months’ period in Switzerland. She took her 
two children with her at the time. She remained in 
Switzerland at her brother’s for a two months’ period, 
then lived in a rented apartment in Flims, Switzerland, 
obtaining successive extensions of her visitor’s visa. It 
was not until five years after the issuance of the vesting 
orders that she obtained official Swiss permission to make 
Switzerland a permanent residence. 
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One of the conditions of her stay in Switzerland was 
that she could not engage in gainful employment. The 
trial court, over objection from the defendant’s counsel, 
permitted the appellee to testify by way of deposition that 
at the time she entered Switzerland in 1946 she intended 
to make Switzerland her permanent home. 


The appellee offered no proof of Swiss law at all. In 
the absence of such proof it should be presumed to be 
the same as that of the forum. Under the law of this 
country a person who is admitted here on a visitor’s visa 
or on a student’s visa cannot acquire residence until his 
status is changed. United States v. Kreticos, 59 App. 
D.C. 305, 40 F. 2d 1020; Petition of Connal, 8 F. 2d 374 
(E.D.N.Y.); Clouse v. Andonian, 189 Fed. Supp. 78 (N.D. 
Ind.); Gaffney’s Estate, 141 Misc. 453, 252 N.Y. Supp. 
649 (Surr. Ct., New York Co., N.Y.). The latter two cases 
are very apposite. 


In Clouse v. Andonian, supra, the question was pre- 
sented whether an alien, in this country on a student’s 
visa, who had graduated from college and had secured 
permanent employment and married, could be considered 
a resident of a State under a State statute calling for 
substituted service on non-residents. The court in that 
ease held that his visitor’s visa conditioned his stay so he 
could not acquire a residence in a State. 


In Gaffney’s Estate, supra, the question was presented 
whether an alien in this country on a visitor’s visa could 
qualify as an executor of his brother’s estate in New York, 
where it was necessary that he be an inhabitant of the 
State in order to so qualify. The court equated “inhabi- 
tant of a State” to “resident of a State” and held such a 
person could not be a resident and, therefore, could not 
qualify as an executor. 


The term “resident” as used in Sec. 2 of the Trading 
with the Enemy Act, connotes something more than a 
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visit or sojourn but something less than a domicile. 
Guessefeldt v. McGrath, 342 U.S. 308. It is apparent from 
the uncontroverted facts in this case that at the time of 
the issuance of the vesting orders the Swiss Government 
had conferred on the appellee the status of a visitor only. 
She could not engage in gainful employment and could 
only stay in the country by obtaining an extension of her 
visitor’s visa. She, therefore, was not a resident of Swit- 
zerland but only a visitor there and was, therefore, a 
resident of Germany in 1951. As a resident of Germany 
she could not maintain a Sec. 9(a) suit. Gwessefeldt v. 
Brownell, 94 U.S. App. D.C. 155, 213 Fed. 2d 24, cert. 
den. 348 U.S. 875. Her complaint, therefore, should have 
been dismissed for this reason. 


III. Appellee was an enemy because of her admitted resi- 
dence in Germany from December 7, 1941, to April 
1946. 


Appellee concedes that if these vesting orders had been 
issued in 1945 or prior thereto, she could not maintain a 
Section 9(a) suit. However, relying upon the authority 
of Willenbrock v. Rogers, 255 Fed. 2d 236 (C.A. 3), the 
trial court found that if she had changed her residence in 
April 1946, or at the time the vesting orders were issued 
in 1951, she no longer was an “enemy” as that term is 
defined in Sec. 2 of the Trading with the Enemy Act, as 
amended. 


The facts in the Willenbrock case, supra, are as follows: 
Plaintiff, a German national, concededly was a resident of 
Germany from 1932 to 1949. She left Germany for the 
United States in 1949. The Attorney General issued two 
vesting orders taking property belonging to her, one in 
1947 and another in 1950. The 3rd Circuit held the 1947 
Vesting Order valid but as to the Vesting Order issued in 
1950 remanded the case to the trial court for a determi- 
nation as to whether or not plaintiff had changed her 
residence. The court states as its reason for such a 
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remand that “the vesting order applies to the situation 
existing at its date,” citing Swiss National Insurance Co. 
v. Miller, 267 U.S. 42; Rudenberg v. Clark (72 F. Supp. 
381, D.C. Mass.). The court also stated that the Attorney 
General and the Alien Property Custodian were not au- 
thorized to vest cash and securities (255 F. 2d 236, 238). 
After remand this case was settled.° 


However, virtually the same facts that existed in Wil- 
lenbrock v. Rogers, supra, are also found in Brownell v. 
Oemichen, 100 U.S. App. D.C. 214, 243 F. 2d 637, cert. 
den. 355 U.S. 342.” 


In that case property belonging to the plaintiffs was 
vested while they were concededly resident in Germany 
in 1947. In 1949 one of the plaintiffs left Germany for 
the United States. An additional vesting order was issued 
in 1950. The lower court granted judgment for the plain- 
tiff. On appeal this court reversed and ordered the com- 


plaints dismissed on the ground that the plaintiffs were 
enemies. There is no discussion in the opinion as to the 
effect of the 1950 vesting order as is found in the Willen- 
brock case, supra, but the question was squarely before 
this court and obviously was decided against the Willen- 
brock position. 


It is submitted that this court was correct in its action 
and the 3rd Circuit was in error. Swiss National Insur- 
ance Co. v. Miller and Rudenberg v: Clark, supra, do not 
at all support the proposition that a vesting order speaks 


¢By Executive Order No. 9657 (10 F.R. 6917) the Alien Prop- 
erty Custodian was authorized to vest cash and securities belong- 
ing to enemies. Apparently this fact was overlooked by the court 
in its decision. 

7™The same counsel who represented the German national in 
Brownell v. Oemichen, supra, now represents the present appellee. 
He has made the same arguments in the court below which he 
made in Brownell v. Oemichen to this court and upon which he 
mainly relied in his petition for certiorari, which was denied 
after this court held against him on this issue. 
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at the date it is issued. In Rudenberg v. Clark, supra, 
the Sec. 9(a) plaintiff was concededly a resident in the 
United States since 1938, so there was no question of his 
change of residence from Germany after the military 
occupation of that country. Swiss National Insurance Co. 
vy. Miller, swpra, represented a vesting of the assets of a 
Swiss corporation which had concededly been doing busi- 
ness in Germany. It sought to justify its right to sue 
under Sec. 9(a) by contending that it had ceased doing 
business after the issuance of the vesting order. The 
court in that case held that once the Swiss corporation 
had acquired enemy status it could not maintain an action 
under Sec. 9(a) of the Trading with the Enemy Act. 
This case supports the proposition argued for by the 
appellant, namely, that if enemy status is acquired, it 
cannot be shifted during the war. World War II certain- 
ly was not concluded before October 19, 1951. See Na- 
tional Savings & Trust Co. v. Brownell, 95 U.S. App. D.C. 


370, 222 F. 2d 395, cert. den. 349 U.S. 955; Brownell v. 
Hansen, 98 U.S. App. D.C. 239, 234 F. 2d 60. 


The action of the Court in Brownell v. Oemichen, supra, 
is consistent with the case law arising out of the Civil 
War and the Spanish American War. In a Civil War 
case, Mrs. Alexander's Cotton, 2 Wall. 404, the Supreme 
Court of the United States held that enemy status once 
acquired could only be altered by Executive Order or 
Act of Congress. 


In a case involving the seizure of property during 
World War I, this court ruled that assets belonging to a 
German could not be validly transferred to a person in 
The Netherlands after the declaration of war and prior 
to the passage of the Trading with the Enemy Act, be- 
cause the declaration of war fixed the status of his prop- 
erty as that of an “enemy”. Schrijver et al. v. Suther- 
land, 57 App. D.C. 214, 19 Fed. 2d 688. The court could 
only come to this conclusion because of its implicit holding 
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that once the property had become “enemy” owned it re- 
tained that status under the Trading with the Enemy Act. 


On the basis then of the case law that should be con- 
trolling, appellee should have been found to be an enemy 
because of her conceded residence in Germany until early 
in 1946, and her complaint dismissed for that reason by 
the trial court. It is submitted that this finding is also 
necessary because of the World War II treatment of 
German external assets by the United States and its 
Allies. 


Prior to December 7, 1941, German external assets 
situated in the United States were frozen by Executive 
Order 8389, as amended, issued under the authority of 
Sec. 5(b) of the Trading with the Enemy Act (6 F.R. 
2897). With the outbreak of the war, by General Rulings 
11 (7 F.R. 2168) and 12 (7 F.R. 2991),® the Secretary of 
the Treasury expressly prohibited any German enemy 
from changing the status of the blocked property. As the 
Supreme Court pointed out in Propper v. Clark, 337 US. 
472, 474, one of the purposes of the freezing controls was 
to immobilize these German external assets so that title 
to them could not shift until this Government could deter- 
mine whether they were needed to compensate the United 
States or its citizens for damages done by the Govern- 
ments of enemy countries. 


At the time the Allies occupied Germany, President 
Truman issued a directive to General Eisenhower, Com- 
mander-in-Chief of the United States forces of occupation 
in April 4, 1945.° In this directive he ordered the United 


8 The pertinent provisions of Executive Order 8389, as amended, 
and General Ruling 12 are set forth on pp. 38 and 41 of the Sup- 
plement to this Brief. 


° The text of this directive can be found in U.S. Department of 
State Publication No. 2630, entitled “U.S. Economic Policy Toward 
Germany”, p. 56 et seq. Pertinent provisions are set forth on 
p. 30 of the Supplement to this Brief. 
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States Commander “to seek out and reduce to possession 
and control of a special agency all German (public and 
private) foreign exchange and external assets of every 
kind and description located within or outside Germany”. 
On June 8, 1945, by Executive Order No. 9567 (10 F-.R. 
6917), President Truman directed the Alien Property 
Custodian to vest German cash and securities.° It is 
significant that up to that time the Alien Property Cus- 
todian had only issued approximately 4400 vesting orders. 
From the years 1945 until the end of the vesting program 
the Alien Property Custodian issued approximately 15,000 
more vesting orders.” 


On October 30, 1945, the occupation authorities in Ger- 
many, along the lines of the directive issued by President 
Truman, issued Allied Control Council Law No. 5 (Vol. I, 
German Allied Control Authority Enactments, page 176 
et seq.; see also Department of State Publication No. 
2630, page 88). Article 2 of that law provides: 


“All right, title and interest of any property outside 
Germany which is owned or controlled by any person 
of German nationality inside Germany are hereby 
vested in the Commission.” * 
Article 9 exempted German external assets located in the 
United States from the operation of the law. 


However, this exclusion was deliberately made because 
the disposition of these external assets was taken care of 
by the Paris Reparation Agreement of December 21, 1945 


10'The relevant portions of this Executive Order are set forth 
on p. 41 of the Supplement to this Brief. 


2 As of January 1, 1945, there had been 4400 odd vesting orders 
issued. (See V.O. 4405, December 31, 1944, (9 F.R. 14860)). At 
the close of the vesting period in 1953 some 19,000 vesting orders 
had been issued (See V.O. 19321, 18 F.R. 2207, April 1953). 


22 The relevant provisions of the Allied Control Council Law 
No. 5 are set forth on pp. 32, 33 of the Supplement to this Brief. 
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(61 Stat. (3) 3157; T.LA.S. 1655).* In this agreement 
the United States and its Western European allies con- 
sented to look to war reparations from the German ex- 
ternal assets located in their respective countries. The 
agreement also set up an Inter-Allied Reparation Agency 
whose function it was to prorate, in certain definite pro- 
portions, the German external assets among the signatory 
nations. : 


Consistent with this plan, General Ruling 114 specifical- 
ly kept in a blocked status German assets in the United 
States owned by individuals residing in Germany as of 
January 1, 1945 (12 F.R. 1457, 8 CFR 511.211a).™ 


In 1948 the United States Congress enacted the War 
Claims Act of 1948 (50 U.S.C. App. 2001, 2005), which 
provided, inter alia, that vested German external assets 
would be used to pay compensation to American nationals 
who were maltreated as prisoners of war by the Germans, 
in violation of the Geneva Convention, by receiving in- 
sufficient food. At the time Sec. 39 was added to the 
Trading with the Enemy Act, which expressly provided 
that there was to be no return of vested property to 
German nationals (50 U.S.C. App. Sec. 39).*° 


On October 19, 1951, Congress adopted the Joint Peace 
Resolution with Germany, 65 Stat. 451.*° This peace reso- 
lution contained a proviso that German assets would still 
remain subject to the vesting action by the Attorney 
General of the United States under the Trading with the 
Enemy Act. 


13'The relevant provisions of this Agreement are set forth on 
p. 34 of the Supplement to this Brief. 


14 The pertinent provisions of General Ruling 11A are set forth 
on p. 40 of the Supplement to this Brief. 


15 Sec. 39 of the Trading with the Enemy Act is set forth on 
p. 29 of the Supplement to this Brief. 


1¢ The pertinent provisions of the Joint Peace Resolution are 
set forth on p. 37 of the Supplement to this Brief. 
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Finally, the Federal Republic of Germany in the Bonn 
Convention of 1952 (6 U.S.T. 5669, T.I.A.S. 3425)" agreed 
that it would compensate the former owners of German 
external assets whose property was vested by Allied Mili- 
tary Council Law No. 5 or pursuant to the Paris Repara- 
tions Agreement or pursuant to the Joint Peace Resolu- 
tion. 


Concerning World War II treatment of German ex- 
ternal assets, the language of the court in Ladue v. 
Brownell, 220 F. 2d 468, 471, cert. den. 350 U.S. 823, is 
quite apposite. 


“In recommending to the Congress the adoption 
of the Joint Resolution declaring the end of the war 
the President explained (see Legislative History, 
U.S. Code Congressional and Administrative Service, 
1951, pages 2354 to 2359) that the resolution re- 
serving the seizure power was for the purpose of 
applying the proceeds of the property seized to pay 
just and legitimate claims against the United States 
arising from the war in accordance with the War 
Claims Act of 1948, 50 U.S.C.A. App. Sec. 2001, 
et seq., and that if the seizure power were permitted 
to lapse immediately the Government would find it 
difficult to wind up the program in an orderly way 
or to carry out its commitments for the equitable 
settlement of inter-governmental differences relating 
to enemy property. The President stated that there 
was nothing unusual about continuing, even after the 
conclusion of peace, the power to seize wartime 
enemy property as part of the peace settlement, citing 
as examples the treaties the United States had made 
at the conclusion of World War II with Bulgaria, 
Romania, Hungary and Italy, all of which treaties 
had authorized the continued seizure by the United 
States of property belonging to the nationals of each 
of those countries. In each of those cases the con- 
tinuation of the seizure power was provided for in 


17 The pertinent provisions of this Convention are set forth on 
p. 36 of the Supplement to this Brief. 
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the bilateral peace agreements between this nation 
and each of the enemy nations involved. We can per- 
ceive no real difference between the power of the 
Government to retain such seizure power, as against 
individuals, in a treaty and in the unilateral declara- 
tion by this nation of the termination of the state 
of war. In each case the retention of the seizure 
power beyond the date of the termination of the war 
was proper exercise of the war power. As said in 
Stewart v. Kahn, 78 U.S. 493, 507, the exercise of the 
war power is not limited to actual combat. ‘It carries 
with it inherently the power to guard against the 
immediate renewal of the conflict, and to remedy the 
evils which have arisen from its rise and progress.’” 


If the lower court decision is correct, then an “enemy” 
who deprived an American of food in a prisoner-of-war 
camp in Germany but who left that country before his 
property was vested would no longer be an “enemy” and 
could maintain an action for the return of the vested 
property. On the other hand, a person who so maltreated 


an American prisoner of war and remained in Germany 
would be an “enemy” and could not maintain such action. 
It is submitted that one cannot ascribe to Congress an 
intention to distinguish between these individuals nor can 
one maintain that Congress intended that all Germans 
who left their conquered country after its military occupa- 
tion would no longer be considered enemies, while those 
who remained and sought to rehabilitate themselves and 
their country’s economy would be enemies. 


In sum, the actions taken by Congress as well as by 
the Executive Branch of this Government during World 
War II clearly demonstrate that Congress intended and 
the Executive also understood Congress to intend that 
persons in the situation of the appellee, who were resi- 
dents of Germany from 1931 until early 1946, were to be 
considered enemies as far as the seizure of their property 
is concerned, and were not eligible to maintain an action 
under Section 9(a) of the Trading with the Enemy Act 
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for the return of their vested property. Consequently, 
the trial court was in error in holding that appellee was 
not an enemy and the judgment entered in her favor 
should be reversed and her complaint ordered dismissed. 


CONCLUSION 


On the uncontroverted facts in this case plaintiff was 
a resident of Germany and a visitor in Switzerland at the 
time her property was taken and as such cannot maintain 
a suit under Sec. 9(a) of the Trading with the Enemy 
Act. 


Similarly under the uncontroverted facts in this case, 
appellee was a German citizen and resident of Germany 
until April 1946 and for that reason cannot maintain an 
action under Sec. 9(a) of the Trading with the Enemy 
Act. 


Finally, there is no probative evidence in this record 


establishing appellee’s title to the property involved in 
the instant litigation. 


For all of the above reasons, it is respectfully submitted 
the judgment below should be reversed and the appellee’s 
complaint be ordered dismissed. 


Respectfully submitted, 


Pav V. Myron, 
Acting Director, 
Office of Alien Property 


AgrHor BR. ScHor, 
Attorneys, 
Department of Justice, 
Washington, D. C. 
Attorneys for Appellant. 
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SUPPLEMENT 


Trading with the Enemy Act (50 U.S.C. 
App. Secs. 1 et seq.) 


Sec. 2. The word “enemy,” as used herein, shall be 
deemed to mean, for the purposes of such trading and 
of this Act— 


(a) Any individual, partnership, or other body of in- 
dividuals, of any nationality, resident within the territory 
(including that occupied by the military and naval forces) 
of any nation with which the United States is at war, or 
resident outside the United States and doing business 
within such territory, and any corporation incorporated 
within such territory of any nation with which the United 
States is at war or incorporated within any country other 
than the United States and doing business within such 
territory. 


@ ° s es 


Sec. 5(b)(1) During the time of war or during any 
other period of national emergency declared by the Presi- 
dent, the President may, through any agency that he may 
designate, or otherwise, and under such rules and regula- 
tions as he may prescribe, by means of instructions, 
licenses, or otherwise— 


(A) investigate, regulate, or prohibit, any transactions 
in foreign exchange, transfers of credit or pay- 
ments between, by, through, or to any banking 
institution, and the importing, exporting, hoard- 
ing, melting, or earmarking of gold or silver coin 
or bullion, currency or securities, and 


investigate, regulate, direct and compel, nullify, 
void, prevent or prohibit, any acquisition holding, 
withholding, use, transfer, withdrawal, transpor- 
tation, importation or exportation of, or dealing 
in, or exercising any right, power, or privilage 
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with respect to, or transactions involving, any 
property in which any foreign country or a na- 
tional thereof has any interest, 


by any person, or with respect to any property, subject 
to the jurisdiction of the United States; and any property 
or interest of any foreign country or national thereof 
shall vest, when, as, and upon the terms, directed by the 
President, in such agency or person as may be designated 
from time to time by the President, and upon such terms 
and conditions as the President may prescribe such in- 
terest or property shall be held, used, administered, 
liquidated, sold, or otherwise dealt with in the interest of 
and for the benefit of the United States, and such desig- 
nated agency or person may perform any and all acts 
incident to the accomplishment or furtherance of these 
purposes; * * * ° 

See. 9(a) Any person not an enemy or ally of enemy 
claiming any interest, right, or title in any money or other 
property which may have been conveyed, transferred, 
assigned, delivered, or paid to the Alien Property Cus- 
todian or seized by him hereunder and held by him or 
by the Treasurer of the United States, or to whom any 
debt may be owing from an enemy or ally of enemy whose 
property or any part thereof shall have been conveyed, 
transferred, assigned, delivered, or paid to the Alien 
Property Custodian or seized by him hereunder and 
held by him or by the Treasurer of the United States 
may file with the said custodian a notice of his claim 
under oath and in such form and containing such particu- 
lars as the said custodian shall require; * * ° ° If the 
President shall not so order within sixty days after the 
filing of such application or if the claimant shall have 
filed the notice as above required and shall have made 
no application to the President, said claimant may insti- 
tute a suit in equity in the Supreme Court of the District 
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of Columbia or in the district court of the United States 
for the district in which such claimant resides, or, if a 
corporation, where it has its principal place of business 
(to which suit the Alien Property Custodian or the 
Treasurer of the United States, as the case may be, shall 
be made a party defendant), to establish the interest, 
right, title, or debt so claimed, and if so established the 
court shall order the payment, conveyance, transfer, as- 
signment, or delivery to said claimant of the money or 
other property so held by the Alien Property Custodian 
or by the Treasurer of the United States or the interest 
therein to which the court shall determine said claimant 
is entitled. * * * * (Emphasis supplied). 


Sec. 39. No property or interest therein of Germany, 
Japan, or any national of either such country vested in 
or transferred to any officer or agency of the Govern- 
ment at any time after December 17, 1941, pursuant to 
the provisions of this Act, shall be returned to former 
owners thereof or their successors in interest, and the 
United States shall not pay compensation for any such 
property or interest therein. The net proceeds remaining 
upon the completion of administration, liquidation, and 
disposition pursuant to the provisions of this Act of any 
such property or interest therein shall be covered into 
the Treasury at the earliest practicable date. Nothing in 
this section shall be construed to repeal or otherwise 
affect the operation of the provisions of section 32 of 
this Act or of the Philippine Property Act of 1946. 


WAR CLAIMS ACT OF 1948 (62 Stat. 1240; 
50 U.S.C. § 2001) 


Sect. 2001. There is established a commission to be 
known as the War Claims Commission (hereinafter re- 
ferred to as the “Commission”) and to be composed of 
three persons to be appointed by the President, by and 
with the advice and consent of the Senate. 
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§ 2005. 


(a) As used in this section, the term “prisoner of war” 
means any regularly appointed, enrolled, enlisted, or in- 
ducted member of the military or naval forces of the 
United States who was held as a prisoner of war for 
any period of time subsequent to December 7, 1941, by 
any government of any nation with which the United 
States has been at war subsequent to such date. 


(b) The Commission is authorized to receive, adjudicate 
according to law, and provide for the payment of any 
claim filed by any prisoner of war for compensation 
for the violation by the enemy government by which he 
was held as a prisoner of war, or its agents, of its obliga- 
tion to furnish him with quantity or quality of food to 
which he was entitled as a prisoner of war under the 
terms of the Geneva Convention of July 27, 1929. The 
compensation allowed to any prisoner of war under the 
provisions of this subsection shall be at the rate of $1 
for each day he was held as a prisoner of war on which 
the enemy government or its agents failed to furnish 
him such quantity or quality of food. Any claim allowed 
under the provisions of this subsection shall be certified 
to the Secretary of the Treasury for payment ont of 
the War Claims Fund established by section 13 of this 
Act. 


DIRECTIVE OF THE PRESIDENT OF THE UNITED 
STATES TO THE COMMANDER IN CHIEF 
OF THE UNITED STATES FORCES 
OF OCCUPIED GERMANY 


{Dept of State Publication 2630 “United States Economic 
Policy Toward Germany” pp 56 et seq] 


49. All foreign exchange transactions, including those 
arising out of exports and imports shall be controlled 
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with the aim of preventing Germany from developing a 
war potential and of achieving the other objectives set 
forth in this directive. To effectuate these purposes the 
Control Council should 


a. Seek out and reduce to the possession and control 
of a special agency all German (public and private) for- 
eign exchange and external assets of every kind and 
description located within or outside Germany. 


b. Prohibit, except as authorized by regulation or 
license, all dealings in gold, silver, foreign exchange, and 
all foreign exchange transactions of any kind. Make 
available any foreign exchange proceeds of exports for 
payment of imports directly necessary to the accomplish- 
ment of the objectives stated in paragraphs 4 and 5 of 
this directive, and authorize no other outlay of foreign 
exchange assets except for purposes approved by the Con- 
trol Council or other appropriate authority. 


c. Establish effective controls with respect to all for- 
eign exchange transactions, including: 


(1) Transactions as to property between persons in- 
side Germany and persons outside Germany; 


(2) Transactions involving obligations owed by or to 
become due from any person in Germany to any person 
outside Germany; and 


(3) Transactions involving the importation into or ex- 
portation from Germany of any foreign exchange asset 
or other form of property. 


Pending agreement in the Control Council, you will 
take in your zone the action indicated in subparagraphs 
a, b and ¢ above. Acccordingly, you will in your zone 
reduce to the possession and control of a special agency 
established by you, within your Command, all German 
foreign exchange and external assets as provided in sub- 
paragraph a. You will endeavor to have similar agencies 
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for the same purpose established in the other zones of 
occupation and to have them merged as soon as prac- 
ticable in one agency for the entire occupied territory. 
In addition you will provide full reports to your govern- 
ment with respect to all German foreign exchange and 
external assets. 


ALLIED CONTROL COUNCIL LAW NO. 5 


Oct 30, 1945. 
(Vol. 1, German Allied Control Authority Enactments, 
pp 176 et seq.) 
Dept of State Publication #2630 “United States 
Economic Policy Toward Germany” p. 88. 


Whereas the Control Council is determined to assume 
control of all German assets abroad and to divest the said 
assets of their German ownership with the intention 


thereby of promoting international peace and collective 
security by the elimination of German war potentials. 


Now, therefore, the Control Council, in accordance with 
the decisions of the Potsdam Conference and the political 
and economic principles by which it is necessary to be 
guided in dealing with this problem, enacts as follows: 


ARTICLE 1 


A German External Property Commission (hereinafter 
referred to as “the Commission”) composed of repre- 
sentatives of the Four Occupying Powers in Germany 
is hereby constituted. 


For the purpose of carrying out the provisions of this 
Law the Commission is constituted as an inter-govern- 
mental agency of the Control Council vested with all the 
necessary powers and authority. 
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ARTICLE II 


All rights, titles and interests in respect of any prop- 
erty outside Germany which is owned or controlled by any 
person of German nationality inside Germany are hereby 
vested in the Commission. 


PARIS REPARATIONS AGREEMENT 
61 Stat. (3)3157 (T.LA.S. 1655) 


The Governments of Albania, The United States of 
America, Australia, Belgium, Canada Denmark, Egypt, 
France, The United Kingdom of Great Britain and North- 
ern Ireland, Greece, India, Luxembourg, Norway, New 
Zealand, The Netherlands, Czechoslovakia, The Union of 
South Africa and Yugoslavia, in order to obtain an equit- 
able distribution among themselves of the total assets 
which, in accordance with the provisions of this Agree- 
ment and the provisions agreed upon at Potsdam on 1 
August 1945 between the Governments of the United 
States of America, the United Kingdom of Great Britain 
and Northern Ireland and the Union of Soviet Socialist 
Republics, are or may be declared to be available as 
reparation from Germany (hereinafter referred to as 
German reparation), in order to establish an Inter-Allied 
Reparation Agency, and to settle an equitable procedure 
for the restitution of monetary gold, 


Have agreed as follows: 
Part I. German Reparation 


ARTICLE I. SHARES IN REPARATION 


A. German reparation (exclusive of the funds to be 
allocated under Article 8 of Part I of this Agreement), 
shall be divided into the following categories: 
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Category A, which shall include all forms of German 
reparation except those included in Category B. 


Category B, which shall include industrial and other 
capital equipment removed from Germany, and merchant 
ships and inland water transport. 


B. Each Signatory Government shall be entitled to the 
percentage share of the total value of Category A and 
the percentage share of the total value of Category B 
set out for that Government in the Table of Shares set 
forth below: 


TABLE OF SHARES 


Category A| Category B 


0.35 
11.80 
95 
4.50 
1.50 


New Zealand .... 
Netherlands ...... 
Czechoslovakia 

Union of South Africa 
Yugoslavia 


E. No Signatory Government shall receive more than 
its percentage share of either Category A or Category B 
as a whole by surrendering any part of its percentage 
share of the other Category, except that with respect to 
German enemy assets within its own jurisdiction, any 
Signatory Government shall be permitted to charge any 
excess of such assets over its Category A percentage 
share of total German enemy assets within the juris- 
diction of the Signatory Governments either to its receipts 
in Category A or to its receipts in Category B or in part 
to each Category. 


ARTICLE 2. SETTLEMENT OF CLAIMS 
AGAINST GERMANY 


A. The Signatory Government agree among them- 
selves that their respective shares of reparation, as deter- 
mined by the present Agreement, shall be regarded by 
each of them as covering all its claims and those of its 
nationals against the former German Government and 
its Agencies, of a governmental or private nature, aris- 
ing out of the war (which are not otherwise provided 
for), including costs of German occupation, credits ac- 
quired during occupation on clearing accounts and claims 
against the Reichskreditkassen. 


ARTICLE 6. GERMAN EXTERNAL ASSETS 


A. Each Signatory Government shall, under such pro- 
cedures as it may choose, hold or dispose of German 
enemy assets within its jurisdiction in manners designed 
to preclude their return to German ownership or control 
and shall charge against its reparation share such assets 
(net of accrued taxes, liens, expenses of administration, 
other in rem charges against specific items and legitimate 
contract claims against the German former owners of 
such assets). 


B. The Signatory Governments shall give to the Inter- 
Allied Reparation Agency all information for which it 


36 


asks as to the value of such assets and the amounts 
realized from time to time by their liquidation. 


C. German assets in those countries which remained 
neutral in the war against Germany shall be removed 
from German ownership or control and liquidated or 
disposed of in accordance with the authority of France, 
the United Kingdom and the United States of America, 
pursuant to arrangements to be negotiated with the neu- 
trals by these countries. The net proceeds of liquidation 
or disposition shall be made available to the Inter-Allied 
Reparation Agency for distribution on reparation ac- 
count. 


De Se tre 


E. The German enemy assets to be charged against 
reparation shares shall include assets which are in reality 
German enemy assets, despite the fact that the nominal 
owner of such assets is not a Germany enemy. 


Each Signatory Government shall enact legislation or 
take other appropriate steps, if it has not already done 
so, to render null and void all transfers made, after the 
occupation of its territory or its entry into war, for the 
fraudulent purpose of cloaking German enemy interests, 
and thus saving them harmless from the effect of control 
measures regarding German enemy interests. 


(BONN) CONVENTION OF THE SETTLEMENT OF 
MATTERS ARISING OUT OF THE WAR AND THE 
OCCUPATION, May 26, 1952 [as amended by Schedule 
IV to the Protocol on the Termination of the Occupation 
Regime in the Federal Republic of Germany, signed at 
Paris on October 23, 1954] (T.LA.S. 3425, 6 U.S.T. 5669) : 


CHAPTER SIX 


Reparation 
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ARTICLE 3 


1. The Federal Republic shall in the future raise no 
objections against the measures which have been, or will 
be, carried out with regard to German external assets 
or other property, seized for the purpose of reparation 
or restitution, or as a result of the state of war, or on 
the basis of agreements concluded, by the Three Powers 
with other Allied countries, neutral countries or former 
allies of Germany. 


ARTICLE 5 


The Federal Republic shall ensure that the former 
owners of property seized pursuant to the measures re- 
ferred to in Articles 2 and 3 of this Chapter shall be 
compensated. 


Joint Resolution of Peace, U. S. and Germany, 
(65 Stat. 451) 


Termination of state of war between United States 
and Germany. 


“That the state of war declared to exist between 
the United States and the Government of Germany 
by the joint resolution of Congress approved De- 
cember 11, 1941, is hereby terminated and such 
termination shall take effect on the date of enactment 
of this resolution: PROVIDED, HOWEVER, That 
nothwithstanding this resolution and any proclama- 
tion issued by the President pursuant thereto, any 
property or interest which prior to January 1, 1947, 
was subject to vesting or seizure under the provisions 
of the Trading with the Enemy Act of October 6, 
1917, as amended, or which has heretofore been 
vested or seized under that Act, including accruals 
to or proceeds of any such property or interest, shall 
continue to be subject to the provisions of that Act 
in the same manner and to the same extent as if 
this resolution had not been adopted and such proc- 
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lamation had not been issued. Nothing herein and 
nothing in such proclamation shall alter the status, 
as it existed immediately prior hereto under that 
Act, of Germany or of any person with respect to 
any such property or interest.” 


EXECUTIVE ORDER NO. 8389, AS AMENDED 
(6 F.R. 2897) 


SECTION 1. All of the following transactions are 
prohibited, except as specifically authorized by the Sec- 
retary of the Treasury by means of regulations, rulings, 
instructions, licenses, or otherwise, if (i) such transac- 
tions are by, or on behalf of, or pursuant to the direction 
of any foreign country designated in this Order, or any 
national thereof, or (ii) such transactions involve prop- 
erty in which any foreign country designated in this 
Order, or any national thereof, has at any time or since 
the effective date of this Order had any interest of any 
nature whatsoever, direct or indirect: 


A. All transfers of credit between any banking institu- 
tions within the United States; and all transfers of 
credit between any banking institution within the 
United States and any banking institution outside the 
United States (including any principal, agent, home 
office, branch, or correspondent outside the United 
States, of a banking institution within the United 
States) ; 


. All payments by or to any banking institution within 
the United States; 


. All transactions in foreign exchange by any person 
within the United States; 


. The export or withdrawal from the United States, 
or the earmarking of gold or silver coin or bullion 
or currency by any person within the United States; 


. All transfers, withdrawals or exportations of, or 
dealings in, any evidences of indebtedness or evi- 


39 


dences of ownership of property by any person 
within the United States; and 


F. Any transaction for the purpose or which has the 
effect of evading or avoiding the foregoing prohibi- 
tions. 


SECTION 2. 


A. All of the following transactions are prohibited, 
except as specifically authorized by the Secretary 
of the Treasury by means of regulations, rulings, 
instructions, licenses, or otherwise: ; 


(1) The acquisition, disposition or transfer of, or 
other dealing in, or with respect to, any security 
or evidence thereof on which there is stamped 
or imprinted, or to which there is affixed or 
otherwise attached, a tax stamp or other stamp 
of a foreign country designated in this Order 
or 2 notarial or similar seal which by its contents 
indicates that it was stamped, imprinted, affixed 
or attached within such foregn country, or where 
the attendant circumstances disclose or indicate 
that such stamp or seal may, at any time, have 
been stamped, imprinted, affixed or attached 
thereto; and 


The acquisition by, or transfer to, any person 
within the United States of any interest in any 
security or evidence thereof if the attendant 
circumstances disclose or indicate that the se- 
curity or evidence thereof is not physically 
situated within the United States. 


B. The Secretary of the Treasury may investigate, 
regulate, or prohibit under such regulations, rulings, or 
instructions as he may prescribe, by means of licenses 
or otherwise, the sending, mailing, importing or other- 
wise bringing, directly or indirectly, into the United 
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States, from any foreign country, of any securities or 
evidences thereof or the receiving or holding in the 
United States of any securities or evidences thereof so 
brought into the United States. 


SECTION 3. 


The term “foreign country designated in this Order” 
means a foreign country included in the following sched- 
ule, and the term “effective date of this Order” means 
with respect to any such foreign country, or any national 
thereof, the date specified in the following schedule: 


(a) April 8, 1940— (£) March 4, 1941— 
Norway and Denmark; Bulgaria; 

(b) May 10, 1940— (g) March 13, 1941— 
The Netherlands; Hungary; 
Belgium and Luxembourg; (h) March 24, 1941— 

(ec) June 17, 1940— Yugoslavia ; 
France (including Monaco) (i) April 28, 1941— 

(d) July 10, 1940— Greece; 

Latvia, (j) June 14, 1941— 
Estonia and Albania, 
Lithuania ; Andorra, 

(e) October 9, 1940— Austria, 

Rumania ; Czechoslovakia, 
Danzig, 
Finland, 
Germany. 


§511.211a General Ruling No. 11A—(a) Special re- 
strictions on dealings in certain German and Japanese 
property. (8 C.F.R. 511.211a) 


Except as authorized by a license expressly referring to 
this general ruling, the transfer, or withdrawal of, or 
other dealings in, or the exercise of any right, power or 
privilege with respect to, or the effecting of any payment 
or transfer of credit involving, any property in the 
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United States on December 31, 1946 in which on that 
date any of the following had any interest, or any in- 
come from such property accruing on or after December 
31, 1946, is hereby prohibited. 


(1) The Government of Germany or Japan, and any 
agent, instrumentality, or representative of either Gov- 
ernment; 


(2) Any individual who is a citizen or subject of Ger- 
many or Japan and who at any time on or since January 
1, 1945 has been within the territory of any country 
against which the United States has declared war (Ger- 
many, Italy, Japan, Bulgaria, Hungary and Rumania); 


GENERAL RULING NO 12 (7 F.R. 2991) 


(1) Unless licensed or otherwise authorized by the 
Secretary of the Treasury, (a) any transfer after the 
effective date of the Order is null and void to the extent 
that it is (or was) a transfer of any property in a blocked 
account at the time of such transfer; and (b) no transfer 
after the effective date of the Order shall be the basis 
for the assertion or recognition of any right, remedy, 
power, or privilege with respect to, or interest in, any 
property while in a blocked account (irrespective of 
whether such property was in a blocked account at the 
time of such transfer). 


EXECUTIVE ORDER 9567 (10 F.R. 6917) 


Amending Executive Order No. 9095, as Amended by 
Executive Order No. 9193, to Define further the 
Functions and Duties of the Alien Property Cus- 
todian with Respect to property of Germany and 
Japan and Nationals Thereof. 


By virtue of the authority vested in me by the Con- 
stitution, by the First War Powers Act, 1941 (50 U.S.C. 
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App. Sup. 601 et seq.), by the Trading with the Enemy 
Act of October 6, 1917, as amended (50 U.S.C. App. Sup. 
1 et seq.), and as President of the United States, it is 
hereby ordered as follows: 


Section 2 (ce) of Executive Order No. 9095 of March 
11, 1942, as amended by Executive Order No. 9193 of 
July 6, 1942 (3 CFR Cum. Supp.) is amended to read as 
follows: 


“(¢) any other property or interest within the United 
States of any nature whatsoever owned or controlled by, 
payable or deliverable to, held on behalf of or on account 
of, or owing to, or which is evidence of ownership or 
control by, a designated enemy country or national there- 
of; PROVIDED, HOWEVER, That with respect to any 
such country or national other than Germany or Japan 
or any national thereof, such property or interest shall 
not include cash, bullion, moneys, currencies, deposits, 
credits, credit instruments, foreign exchange, and securi- 
ties except to the extent that the Alien Property Cus- 
todian determines that such cash, bullion, moneys, cur- 
rencies, deposits, credits, credit instruments, foreign ex- 
change, and securities are necessary for the maintenance 
or safeguarding of other property belonging to the same 
designated enemy country or the same national thereof 
and subject to vesting pursuant to section 2 hereof.” 


BRIEF FOR APPELLEE 
 ———————————————————————— 


IN THE 


United States Court of Appeals 


No. 16,364 


Rosert F. Kennepy, Attorney General, and as Successor 
to the Alien Property Custodian, Appellant 


Veo 4 
Erna CuristTiani-OnkEN, a/k/a ERNA CuristTIani, Appellee 


Appeal from the United States District Court 
for the District of Columbia 


James H. Maryn, 
Joun W. ae 
Attorneys for Appellee 
Of Counsel: 


Prxie, Many, Riemer & Luxrokp 
1210 Eighteenth Street, N. W. 
Washington 6, D. C. eee Sew dense 
August, 1961 : he 
District of Cotumlyia Ciresit 


| HEA 
meee! Jt 37 106 


Patss or Brnon S. Apams, WASHINGTON, “7 — 
te Soeyh b) Siren? 


CLERK 


QUESTIONS PRESENTED 


In the opinion of the appellee the questions presented 
are: 


1. Whether, on the basis of all the evidence submitted, 
the court below was correct in finding that appellee 
was the legal and beneficial owner of the property 
claimed. 

2. Whether the appellee, who had left Germany perma- 
nently in April 1946 and moved to Switzerland with 
the intention of residing there permanently, and who, 
at the time of the issuance of vesting orders numbers 
18396 and 18400 in 1951, had been living in Switzerland 
for over five years, was still ‘‘resident within’’ 
enemy territory so as to be precluded from bring- 
ing suit under Sec. 9(a) of the Trading With 
The Enemy Act to recover her vested property. 


3. Whether, assuming the appellee relinquished her resi- 
dence in enemy territory well prior to the issuance 
of the orders vesting her property, she thereby 
shed her enemy status with respect to such prop- 
erty and is entitled to maintain this action under 
section 9(a) of the Trading with the Enemy Act 
to recover the same. 


INDEX 
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I. Appellee proved her ownership of the vested 
property by competent evidence 


II.On September 7, 1951, the date of Vesting 
Orders Nos. 18396 and 18400, appellee had not 
been a resident of Germany for more than five 


III. Appellee by leaving Germany permanently in 
April 1946, and taking up permanent residence 
in Switzerland effectively shed her enemy status 
as to property which had not been vested at that 
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IN THE 


United States Court of Appeals 


No. 16,364 


Rosert F. Kennepy, Attorney General, and as Successor 
to the Alien Property Custodian, Appellant 


v. 


Erna CHRIsTIANI-ONKEN, 2/k/a Erna CuristTiani, Appellee 


Appeal from the United States District Court 
for the District of Columbia 


BRIEF FOR APPELLEE 


COUNTERSTATEMENT OF THE CASE’ 

This is an action brought under Section 9(a) of the 
Trading with the Enemy Act, as amended, 50 U.S.C. 
App. Section 9a, to recover certain property vested by 
the Attorney General under Vesting Orders Nos. 18396 and 
18400. The property in question represents appellee’s 


2 The statement is a summary of the findings of the Court below. 
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share of the American estate of her deceased Swiss father 
and consists of cash and securities which, at the time of 
vesting, were held at the Swiss American Corporation 
and the Guaranty Trust Company of New York, both 
located in New York City. 


The Appellee and Her Family 


Appellee, Erna Christiani, also known as Erna Chris- 
tiani-Onken? (hereinafter appellee or Mrs. Christiani), 
was born on March 4, 1911, in Zurich, Switzerland, the 
daughter of Franz Onken, a German national, who had 
resided in Switzerland for some time prior to appellee’s 
birth (JA 47-48). Mrs. Christiani acquired Swiss citi- 
zenship in 1919 when she, her father, her mother, and her 
brother became naturalized citizens of Switzerland (JA 
48-49). 


Appellee lived with her parents from birth until 1931, 
first in Zurich and then in Basle (JA 49). In 1931 she 
married Dr. Paul Christiani, a German citizen and engi- 
neer by profession (JA 49). By her marriage she lost 
her Swiss citizenship and acquired German nationality. 
Two children were born to appellee and her husband, a 
son, Rolf, born February 13, 1934, and another son, Roland, 
born on March 3, 1939 (JA 50). From the time of her 
marriage until April of 1946, appellee and her family 
resided in Germany (JA 51). First she and her husband 
lived in Frankfurt on the Main until 1935, then they moved 
to Koenigstein near Frankfurt where they remained for 
one year (JA 49). Because she and her family wanted to 
be as near Switzerland as possible, they moved to the 
German sector of Konstanz, a city which is situated astride 
the Swiss-German border (JA 49-50). In Konstanz appel- 
lee and her family lived in a house owned by appellee’s 
husband until it was requisitioned by the French occupa- 


2 That name reflects the custom prevalent in certain European countries to 
include the wife’s maiden name after her husband’s surname, 
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tion authorities shortly after the capitulation of Germany 
in 1945 (JA 50, 53). 


In April, 1946, appellee and her two sons left Germany 
on a permit issued by the occupation authorities and en- 
tered Switzerland on a visa valid for four months stay (JA 
51). When appellee entered Switzerland she intended to 
leave Germany permanently and to live permanently in 
Switzerland (JA 54-56). Shortly after her entry into Swit- 
zerland she had such household furnishings as she pos- 
sessed, i.e., furniture, rugs, paintings, and porcelain, 
shipped to her in Switzerland (JA 53-54). 


After entering Switzerland, appellee and her children 
lived for approximately two months with her brother, Kurt 
Onken, in Taegerwilen, a small village in Switzerland lo- 
cated near the Swiss-German frontier (JA 51). Subse- 
quently, she and the children moved to Flims, a city located 
in the interior of Switzerland (JA 51). While in Flims, 
appellee was joined by her husband, who left Germany 
some time in 1946 but returned in 1947 (JA 52). In 1948 
he returned to Switzerland and joined appellee and the 
children in Flims and the entire family has lived in Switzer- 
land ever since (JA 52-53). 


In 1952, appellee, her husband and children moved from 
Flims to St. Gallen, a city in northeast Switzerland, where 


2 Appellant’s bricf, p. 3, in discussing appellce’s husband, states ‘‘He also 
joined the Nazi Party, and after the shooting war was concluded, was de- 
nazified.’? That seems somewhat irrelevant in view of the fact that appellce’s 
husband has no interest in the assets claimed, but was, no doubt, included for 
its ‘‘color.’’ The fact is that the documents which appellant offered at the 
trial showing Nazi Party membership showed appellee’s husband to have been 
a most reluctant member (JA 150-165). The German de-nazification court 
‘¢de-nazified’’ appellee’s husband and found that he had been forced to join 
the Party and had, insofar as possible, opposed ‘‘the national-socialistic terror 
and thereby suffered disadvantages’’ (JA 147). Appelloe testified that prior 
to the end of armed hostilities, after her husband was discharged from the 
German Army, he hid out and did not come home because he feared that ‘‘the 
district leader of the Nazi Party would get a hold of him again’’ (JA 116). 
She further testified that the Gestapo closed her husband’s correspondence 
school prior to the end of the ‘‘shooting war’’ (JA 116). 
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appellee’s husband bought a house under construction, 
completed it, and he and the family lived in it (JA 52-53). 
Subsequently, he built another house in St. Gallen in which 
he, appellee and her children presently live (JA 53). In 
1953 appellee reapplied for Swiss citizenship under a law 
which she mistakenly thought permitted her to do so (JA 
56, 60-61, 125). The Swiss authorities denied the applica- 
tion, ruling that the law in question applied only to women 
who were Swiss at birth but had subsequently lost their 
Swiss nationality by marriage (JA 132). In 1958 the 
Swiss law was amended to permit naturalized Swiss who 
had lost that citizenship by marriage to reacquire it. As 
promptly as she could, appellee applied for and reobtained 
her Swiss citizenship (JA 63, 134). 


Appellee and her two children have resided continuously 
in Switzerland since their original entry in 1946, except 
for brief visits abroad, the first of which, back to Germany, 
took place in 1955 and lasted something less than two weeks 
(JA 83). While appellee and her children originally en- 
tered Switzerland on a permit valid for a stay of four 
months duration, that permit was extended from time to 
time for longer periods until appellee received a permit 
to remain permanently in Switzerland (JA 78-79). At all 
times after she entered Switzerland she was legally there. 


Appellee’s Ownership of the Property Claimed 

The property involved in this action represents appel- 
lee’s share of the American estate which her father, Franz 
Onken, left at his death. Franz Onken died intestate in 
Basle, Switzerland, in 1942, and left property located in 
both Switzerland and the United States (JA 86, 87). The 
property of the estate located in Switzerland, was, after 
the payment of debts, funeral expenses, etc., divided and 
distributed one-fourth to appellee’s stepmother (Lilli 
Onken), three-eighths to Mrs. Christiani’s brother (Kurt 
Onken) and three-eighths to appellee (JA 87, 88). Kurt 
Onken, appellee’s brother, was the administrator of his 
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father’s estate (JA 86). He testified, and the court below 
found, that the property which appellee claims represents 
three-eighths of the American estate of his and Mrs. Chris- 
tiani’s deceased father, Franz Onken (JA 92). He further 
testified and the court below found that the other five- 
eighths of the American estate, which was property lying 
in the same banks as the three-eighths was at the time of 
vesting, was unblocked from American wartime freezing 
controls after certification by the Swiss Compensation Of- 
fice and distributed one-fourth to Lilli Onken, his step- 
mother, and three-eighths to him (JA 92). The blocks of 
shares in his father’s estate were, insofar as possible, di- 
vided in the three-eighths, five-eighths proportion so that 
the various shares which appellee claims, represent three- 
eighths of blocks of American shares owned by Franz 
Onken at the time of his death (JA 91, 92). A letter of the 
Swiss Compensation Office was received in evidence (JA 
145). That letter and its certification show the Swiss 
Compensation Office to have been the competent Swiss gov- 
ernmental authority to certify assets located in the United 
States and thus unblock them from the United States war- 
time freezing controls in favor of Swiss nationals. That 
letter shows that only five-eighths of the assets located in 
the United States belonging to the estate of Franz Onken 
were certified, that those five-eighths were certified in 
favor of Lilli Onken and Kurt Onken, and that the remain- 
ing three-eighths could not be certified because they were 
the property of Mrs. Christiani, the appellee herein, and 
on January 1, 1945 (the effective date for certification pur- 
poses), she was a resident of Germany and thus ineligible 
for the Swiss certification. 


An inventory of the estate of Franz Onken, appellee’s 
father, was introduced into evidence (JA 166). That in- 
ventory showed only Swiss assets and no American estate. 
Kurt Onken, the administrator of the estate, testified that 
the American assets were not included in that inventory 
because at the time of Franz Onken’s death, they had not 


6 


been reported to the Swiss tax authorities (JA 89). He 
testified that the assets in question were subsequently de- 
clared to the Swiss tax authorities ‘‘at the end of 1944 and 
the beginning of 1945’’ (JA 89). There has been no other 
claim made to the assets in question and the defendant 
offered no evidence to show that ownership rested in any 
person other than the appellee. Both Mrs. Christiani (JA 
67-68) and her brother (JA 87-88), Kurt Onken, testified 
that there was no beneficial interest of any nature what- 
soever in the assets which are the subject of this action 
other than that of the appellee, and the court below so 
found (JA 30-31). 


STATUTES, TREATIES, EXECUTIVE AGREEMENTS, 
EXECUTIVE ORDERS AND REGULATIONS INVOLVED 

In addition to the documents reproduced in the Supple- 
ment to Appellant’s brief, the appellee has set out in the 
Supplement to this brief, infra, p. 33, Section 3 of the 
Trading with the Enemy Act, 40 Stat. 411 (1917), as 
amended, 50 U.S.C. App. sec. 3 (1958). 


SUMMARY OF ARGUMENT 


There is only one significant issue in this case and that 
is whether appellee, by abandoning her German residence 
in April 1946 and re-acquiring permanent residence in her 
native Switzerland, shed her enemy status, so that she may 
now maintain this action under Section 9(a) of the Act to 
recover assets vested after her status had changed. Ap- 
pellant tries hard to avoid meeting this, the so-called ‘‘late 
vesting” issue. He contests proof of ownership but the 
lower court was fully satisfied with the evidence thereof, 
and there is no evidence that anyone other than appellee 
owned the property claimed, and no conflicting claim of 
any nature whatsoever has been made or filed, or even 
suggested by the appellant. 


Appellant admits that at least a large part of the assets 
in question were owned by a Franz Onken, and does not 
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dispute that appellee’s father was a Franz Onken. Evi- 
dence which he himself introduced at the trial showed ap- 
pellee to be entitled to three-eighths of the estate of Franz 
Onken, her father. He ignores most of the evidence con- 
cerning appellee’s ownership and seizes upon a single 
statement made by the administrator of the estate of 
Franz Onken, to the effect that he found the assets claimed 
lying in the estate of his father when he took over as 
administrator. Asserting that this statement is the only 
evidence in the record which shows appellee’s ownership 
of the vested property, he says it is conclusory and, there- 
fore, inadmissible. Appellant is doubly wrong. The testi- 
mony of the administrator was as to fact and was not his 
conclusion. But assuming, arguendo, that the statement 
was conclusory, the courts, insofar as appellee can ascer- 
tain, have generally held that a person having special 
knowledge of the facts can give direct evidence as to own- 
ership of personal property even though it be in conclusory 
form. On that basis, the trial court admitted the statement. 
But, even if it be further assumed that the evidence com- 
plained of was inadmissible, there is still sufficient evidence 
in the record which establishes that appellee is the owner 
of the property claimed. This is particularly true in view 
of appellant’s admission. Thus, there is no doubt that 
appellee carried both her burden of going forward and 
her persuasion burden. 


Appellant asserts that appellee was a resident of Ger- 
many on the vesting date, i.e., September 7, 1951, because 
appellee had returned to her native Switzerland on a tem- 
porary visa which precluded her from acquiring residence 
there, notwithstanding her intention to reside there per- 
manently. Tested by the Supreme Court standards laid 
down in Guessefeldt v. McGrath, 342 U.S. 308, 96 L.Ed. 342, 
72 S.Ct. 338 (1952) ‘that ‘resident within’ enemy territory 
implies something more than mere physical presence and 
something less than domicile,’’ appellee, on the vesting 
date, had not been a resident of Germany for over five 
years, because she had not been physically present there 
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since April of 1946. Moreover, the circumstances negative 
any desire for any connection whatsoever with Germany. 


Appellant’s contention that the temporary visa prevented 
appellee from becoming resident in Switzerland is con- 
trary to the authorities. Of the four cases cited by appel- 
lant on this issue, the only one which upholds his conten- 
tion is In Re Gaffney’s Estate, 141 Misc. 453, 252 N.Y. 
Supp. 649 (1931), a lower court decision which has been, 
in effect, overruled in New York by the Appellate Division 
in Taubenfeld v. Taubenfeld, 276 App. Div. 873, 93 N.Y. 
Supp. 2d 757 (1949). The latter case states the rule gen- 
erally followed in other jurisdictions. 


Appellant finally comes to the main issue and contends 
that a person once an enemy resident is always an enemy, 
so that change of residence could avail appellee nothing. 
That contention is not supported by a reading of the Act. 
In fact, applying that concept to Section 3 of the Act leads 
to illogical results which obviously Congress did not intend. 


Appellant’s contention is contrary to the common law, 
where it was consistently held that enemy status acquired 
solely by residence in enemy territory was shed by a change 
of residence to non-enemy territory. That contention is 
contrary to the intention of the Congress and of the drafts- 
men of the Act because the legislative history shows the 
Act was intended ‘‘not to create new international rules 
or practices but to define and mitigate them.” That con- 
tention is directly contrary to the only appellate court 
case directly treating the point, Willenbrock v. Rogers, 255 
F.2d 236 (3 Cir., 1958). It is contrary to the implicit hold- 
ing of this Court in Feyerabend v. McGrath, 89 App. D.C. 
33, 189 F.2d 694 (1951) and has been rejected at least four 
times in the District Court below.? Appellant claims, how- 


1Erna Christians v. Bogers, Civil Action No. 2705-58, order denying de- 
fendant’s motion to dismiss, Feb. 16, 1958; Rommel, et al. v. Rogers, Civil 
Action No, 1237-57, order denying defendants’ motion for summary judgment, 
January 4, 1960; Christians v. Rogers, swpra, oral ruling of the Court, Janu- 
ary 26, 1961 (JA 122-124) ; Bommel, et al. v. Rogers, supra, oral ruling of the 
Court, March 17, 1961. 
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ever, that this Court has ruled on the point in Brownell 
v. Oehmichen, 100 App. D.C. 214, 243 F.2d 637 (1957), cert. 
den. 355 U.S. 342. The fact is that the question is not even 
mentioned in the Court’s opinion and a reading of the 
opinion shows this Court to have given no consideration to 
any status which the plaintiff might have had alone. The 
opinion mentions only ‘‘the Ochmichens”’ and it is to be 
noted that plaintiff’s husband died a resident of Germany. 

Appellant, lacking other authority, attempts to give a 
meaning to the word ‘‘enemy” in the Act by citing certain 
documents concerning reparations, Allied Council laws, 
etc., none of which have any relevance whatsoever to the 
case at hand because those documents did not amend nor 
did they purport to amend the Act. Whether assets seized 
under the Act can be confiscated and used for reparations 
purposes depends on whether under our law they were 
‘“cenemy’’ owned, and that, of course, is determined by 
Section 2 of the Act. 


ARGUMENT 
L 
APPELLEE PROVED HER OWNERSHIP OF THE VESTED 
PROPERTY BY COMPETENT EVIDENCE 
Appellant in an attempt to avoid meeting the only sig- 
nificant issue in this case, i.e., the late vesting issue, attacks 
appellee’s ownership of the property claimed on the ground 
that such ownership was not proved by competent evi- 
dence. Appellant admits that a large part of the vested 
property was the property of a Franz Onken and does not 
dispute that appellee’s father was a Franz Onken (JA 40- 
41). However, he seizes upon one statement in the evi- 
dence offered, ignores the other evidence, and argues that 
the statement is a conclusion and, therefore, inadmissible. 
Even if appellant were right about the point, which he is 


1 At the time the depositions were taken and, in fact, until the pre-trial con- 
ference appellee had not expected that the ownership of the property claimed 
would be in issue (JA 39). 
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not, the other evidence which he chooses to ignore would 
prove appellee’s ownership. The evidence offered by appel- 
lee was competent evidence. It was sufficient to persuade 
the trial judge. Appellant offered no contrary evidence 
and there is nothing in the record which would support 
findings contrary to those made by the court below. 


At the trial, appellee’s ownership of the property claimed 
was proved principally by the deposition of Kurt Onken, 
who is appellee’s brother and was the administrator of the 
estate of Franz Onken, appelle’s father (JA 86). There 
was other corroborative evidence. The administrator tes- 
tified that he had administered both an American and a 
Swiss estate of Franz Onken (JA 87). The Swiss estate 
had been distributed three-eighths to appellee, one-fourth 
to the decedent’s widow, and three-eighths to himself (JA 
86, 87). That such was the ratio of distribution was con- 
firmed by an inventory of the estate which appellant put in 
evidence * (JA 168) and a ruling of the Swiss Compensa- 
tion Office (JA 145). The administrator testified that the 
American estate had been partially distributed by dividing 
blocks of shares, insofar as possible, three-eighths to him- 
self and one-fourth to the decedent’s widow (JA 92). That 
was corroborated by the ruling of the Swiss Compensation 
Office (JA 145), which, in effect, certified such a distribu- 
tion. The administrator further testified that the assets 
claimed in this action were the assets remaining in the 
American estate of Franz Onken, deceased, after the afore- 
said distribution, and that they represented the share of 
the American estate to which appellee was entitled (JA 91, 
92). He further stated that, insofar as he knew, there 
was no other beneficial interest of any nature whatsoever 


1In his brief (p. 13) appellant makes a parenthetical reference to the fact 
that the 1942 Swiss inventory of the estate of Franz Onken (JA 155-160) 
does not list any American assets, That, however, was explained by Kurt 
Onken who testified that his father at the time of his death had not declared 
his American assets to the Swiss tax authorities. He further testified that 
those assets were declared to the Swiss tax authorities ‘‘at the end of 1944 and 
the beginning of 1945’? by him and the decedent’s widow (JA 89). 
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in those assets (JA 92). That testimony or even parts of 
it, would seem conclusive of appellee’s ownership, even 
without appellant’s admission. 


Appellant seizes upon the administrator’s statement 
that the assets claimed were lying in the estate of his 
father (JA 91) as conclusory and, therefore, inadmissible 
(Br., p. 14). We submit that whether the administrator 
found those assets in the estate of his father is a fact. 
Either he found them or he did not find them. It is not 
his conclusion as to whether he found them. Moreover, 
either he distributed five-eighths of the American estate 
of Franz Onken, his father, or he did not distribute it. 
That is a fact and not his conclusion. Finally, the assets 
which appellee claims are either the assets remaining after 
the aforesaid distribution or they are not. It is not his 
conclusion as to whether they constitute the remainder. If 
appellant desired more detailed information concerning 
those assets, the manner in which they were held, or 
how the administrator came to find them in the estate of 
his father, he had the opportunity to ask those questions 
on cross-examination.* His failure to cross-examine ade- 
quately cannot serve now to turn a statement of fact into 
a conclusion. Attempting to substitute the ‘‘opinion”’ or 
“conclusory” objection for diligent cross-examination is 
the kind of abuse of the rule which Judge Learned Hand 
had in mind when he said: 


“‘No rule is subject to greater abuse; it is frequently 
an obstacle to any intelligent account of what happens. 
Most witnesses will tell their story in colloquial speech 
which skips the foundations and runs in terms of ‘ilti- 
mate facts’. Ordinarily, they tell it much more plain- 
ly in this way, and the warrant for what they say can 


1 While Kurt Onken was cross-examined at his deposition, at the trial ap- 
pellant’s counsel stated ‘‘ Your Honor, we do not wish to read any part of the 
cross-examination of the witness.’? (JA 93). 
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be perfectly probed by cross-examination.”’ U.S. v. 
Cotter, 60 F.2d 689, 693 (2 Cir., 1932).* 


Appellant tells us (Br., p. 14) that ‘Where the owner- 
ship of property is the vital issue in a case, a witness 
cannot testify to the ultimate fact of ownership but only 
as to such facts as would establish it’’.2 That statement 
has no application to the case at hand because the facts 
upon which appellee’s claim of ownership was based were 
put into evidence. Assuming, arguendo, however, that 
the statement of Kurt Onken was a conclusion, we submit 
that the majority rule is to admit opinion evidence on the 
issue of the ownership of personal property even if it is 
determinative of the ultimate issue in the case.* Of the 


1 Aside from abuses, such as here, Professor Wigmore has questioned 
whether the rule should be enforced at all. 7 Wigmore, Evidence (3rd Ed, 
1940), Sec. 1929. 


2In this connection, appellant cites Gordon v. Robinson, 210 F. 2d 192 (3 
Cir., 1953), U. 8. v. Roberts, 192 F. 2d 893 (5 Cir., 1951), and U. 8. v. Mo- 
Creary, 105 F. 2d 297 (9 Cir., 1939), to support a prior general statement that 
‘<q witness cannot testify to a conclusion, which must be based on facts and 
which is determinative of the vital issue in the case itself’? (Br., p. 14). 
In all the above cases, the witnesses, whose testimony was excluded, did not 
have adequate knowledge of the facts on which to base a conclusion. In 
Express Pub. Co. v. Commissioner, 143 F. 2d 386, 388 (5 Cir., 1944), Frank- 
feld v. United States, 198 F. 2d 679, 689 (4 Cir., 1952), Meredith v. U. 8., 
238 F. 2d 535, 543 (4 Cir., 1956), and especially in Linden v. United 
States, 254 F. 2d 560 (4 Cir, 1958), where the witnesses had special 
knowledge of the facts, conclusory testimony on the ultimate issue in the case 
was admitted. In tho last case cited, conclusory evidence was admitted because 
‘<the modern tendency in the law of evidence is to give the triers of the facts 
all the light they can have,’’ 254 F. 2d 560, 566. 


3In all of the cases cited below the witness was allowed to give conclusory 
testimony on the ownership of personal property despite the fact that it was 
one of the determinative issues in the case: Moyer v. Actna Life Ins. Co., 39 
F. Supp. 725 (D.C. Pa. 1941); Souls v. Hand, 242 Ala. 643, 7 So. 2d 762 
(1942), a witness having knowledge of the facts may testify to ownership of 
a chattel; Skinner v. City of Los Angeles, 5 Cal. 2d 317, 319, 54 P. 2d 446 
(1936), ‘It has been held that ownership of property is, as a general rule, 
a fact to which o witness may testify’’; Mendocino County v. Barnard, 51 
Cal. App. 2d 450, 134 P. 2d 814 (1943), a defendant testified money in bank 
was not her’s, but belonged to her son; Potts v. Buckley, 97 Conn. 174, 115 
‘A. 726 (1922), plaintiff was allowed to testify that a certain business was 
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eight cases cited by the appellant for the broad proposition 
that a witness may not testify directly on the ownership 
of property, five of them, including C7ffo v. Ciffo,' 44 App. 
D.C. 217 (1915), cert. den. 241 U.S. 660, dealt with real 
property, and are therefore not in point. Clearly, the 
formalities required for the conveyance of real estate 
require different rules of evidence to prove ownership of 
it than is the case with personalty, which in most cases is 
transferred by delivery. Of the three remaining cases, 
one admits that a witness may testify to ownership of 
personal property where title passed by delivery (Downs 
v. Brandon, 49 Ga. App. 198, 174 S.E. 647 (1934). Inso- 
far as appellee can ascertain, the rule seems to be that 
direct testimony on the ownership of personal property 
is admitted, especially where the facts of ownership are 


her’s; Murphy v. Olberding, 107 Ia, 547, 78 N.W. 205 (1899), defendant allowed 
to state that some wire belonged to him; Sméth v. Armstrong, 118 Mont. 290, 
166 P. 793 (1945), refusal to allow agent to testify to ownership of horses 
in action for conversion was error since answer would have been a statement 
of fact and not a conclusion; Pichler v. Reese, 171 N.Y. 577, 64 N.E. 441 
(1902), witness was competent to testify she owned a crop of flax which was 
levied upon by the sheriff; Fort Smith ¢ W.E. Co. v. Weston, 40 Okl. 173, 
136 P. 1075 (1913), witness can testify directly as to the ownership of per- 
sonal property if he has knowledge of the facts; 7 Wigmore, Evidence, 3rd 
Ed. (1940) sec. 1960; see also 20 Am, Jr. soc. 773, p. 645, where it is said that 
‘‘The general rule is that a witness may testify directly to the ownership of 
personal property; such testimony is regarded as a statement of facts, as 
distinguished from a conclusion of the witness.’” 


1 Nor does it appear that Ciffo v. Ciffo, supra, held that conclusion evidence 
on title to real property is inadmissible. What it does hold is that a witness 
may not testify to a husband plaintiff’s self-serving declarations which would 
establish a resulting trust in property held in his wife’s name. The other 
four involving real property are: Hollis v. Alexander, 267 Ala. 312, 101 So. 
2a 292 (1958) ; Kirkpatrick v. Clark, 132 Ml. 342, 24 N.E. 71 (1890); Bradford 
v. Goldman, 390 Mich. 238, 287 N.W. 541; and In Be Miller’s Estate, 102 
Ohio App. 493, 127 NE. 2d 409 (1955). 

2 Hollis v. Alexander, supra, cited by the appellant, specifically limits the 
rale that a witness may not testify to the ownership of property to cases in- 
volving real property. 
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particularly within the knowledge of a witness.’ Under 
such circumstances the courts have said the testimony is 
fact and not conclusion. Certainly, in the instant case, 
any testimony which Kurt Onken gave as to ownership of 
the assets in question would be admissible because he was 
testifying on the basis of the special knowledge which he 
possessed. He was the administrator of the estate and 
had knowledge of the assets within that estate and the dis- 
tribution which was made. The trial judge made it clear 
that his special knowledge acquired as administrator made 
his testimony fact and not ‘‘opinion’’ or a ‘‘conclusion”’ 
(JA 86, 87). 


Appellant asserts that, since the assets in question were 
held through banks and the banks had records, appellee 
was required to prove her title by those records and failure 
to do so violated the best evidence rule. That contention is 
without merit. The best evidence rule requires that the 
contents of a writing must be proved by the introduction 
of the writing itself unless its absence can be satisfactorily 
explained. Numan v. Timberlake, 66 App. D.C. 150, 85 
F.2d 407 (1936); Herzig v. Swift € Co., 146 F.2d 444 (2 
Cir., 1945) ; 4 Wigmore, Evidence (3rd Ed., 1940), sections 
1174, 1177-1182. The record will show that at no time 
during the trial did appellee attempt to prove the contents 
of any document by oral testimony. There is no rule of 
evidence known to appellee which requires that ownership 
of personal property be proved by a writing in preference 
to oral testimony. Just as in Nunan v. Timberlake, supra, 
where this Court held that the plaintiff could prove absence 
from work by oral testimony without producing work at- 


120 Am. Jur. sec. 774, p. 645; see Potts v. Buckley, supra, p. 12, note 3, in 
which it was said that the question concerning the ownership of personal 
property called for a ‘‘fact particularly within the knowledge of the witness 
and was properly admitted’’; also in point are Moyer v. Aetna Life Ins. Co., 
supra, and Fort Smith ¢ W.B. Co. v. Winston, supra. 

2See Potts v. Buckley; Skinner v. City of Los Angeles; Murphy v. Olber- 
ding; Smith v. Armstrong ; Fort Smith & W.B. Co. v. Winston; all cited in 
footnote 3, pp. 12-13, supra. 
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tendance records, or in Herzig v. Swift é Co., supra, where 
earnings of a partnership were proved by oral testimony 
without the necessity of producing the partnership books, 
so, too, in the instant situation the best evidence rule does 
not prevent proving by oral testimony what the adminis- 
trator found in the estate of his father, the distribution 
which he made of the assets at his disposal, and, in effect, 
the distribution he was prepared to make of the balance to 
appellee. 


Finally, appellant questions whether appellee’s bene- 
ficial ownership has been proved and cites cases under the 
Trading with the Enemy Act where the plaintiff was an 
agent for collection,’ the administrator of an estate,’ and 
a depository.’ In each of those cases it was patently clear 
that a person other than the plaintiff was the beneficial 
owner and that the plaintiff was suing solely on the basis 
of possession or entitlement to possession. We admit that 
such is not sufficient under the Act. In the instant case, 
however, appellee is the beneficial owner. Both she (JA 
67-68) and the administrator of her father’s estate (JA 
87-88) testified that she was the beneficial owner. She 
carried her burden of persuasion on that point. Bank of 
Philippines v. Rogers, 108 App. D.C. 179, 281 F.2d 12 
(1959). In the absence of evidence casting doubt on the 
testimony concerning appellee’s beneficial ownership the 
trial court could do nothing other than make the finding it 
did unless it found the testimony unworthy of belief. To 
ask more would mean that a universal negative would have 
to be proved. That should not be required where there is 
no evidence of a conflicting claim and where, as here, no 
other claim has been made to the property. 


1 LaDue v. Rogers, 259 F. 2d 905 (7 Cir., 1958), cert. den. 359 U.S. 911. 


2Cordero v. U.S., 111 F. Supp. 556 (S.D.N.Y., 1953), aff ’d Cordero v. 
Brownell, 211 F. 2d 90 (2 Cir. 954). 


3 Manufacturers Trust Co., et al. v. Rogers, 181 F. Supp. 116, (S.D.N.Y., 
1960), aff’d Manufacturers Trust Co., et al. v. Kennedy, (2 Cir., June 14, 
1961) not reported. 
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Findings of fact in an action tried by a judge without 
a jury are not to be set aside unless clearly erroneous. Rule 
52(a), F.R.C.P. A reviewing court may conclude that a 
judge’s findings of fact are ‘‘clearly erroneous’’ when, 
although there is evidence to support them, the ‘‘court on 
the entire evidence is left with the definite and firm convic- 
tion that a mistake has been committed.’? U.S. v. United 
States Gypsum Co., 333 U.S. 364, 394-396, 68 S.Ct. 525, 542, 
92 L.Bd. 746 (1947). 


A review of the abundant evidence on the issue of own- 
ership of the vested property which is presented above 
makes it clear that, far from leading to a ‘‘definite and 
firm conclusion that a mistake has been committed,’’ the 
court below was eminently correct in concluding that Mrs. 
Christiani owned the vested property. 


m 


ON SEPTEMBER 7, 1951, THE DATE OF VESTING ORDERS NOS. 
18396 AND 18400, APPELLEE HAD NOT BEEN A RESIDENT 
OF GERMANY FOR MORE THAN FIVE YEARS 


Under the uncontroverted facts of this case, on Septem- 
ber 7, 1951, the critical date, appellee was present in Swit- 
zerland and had been there continuously since April of 
1946 with her two children and her household furnishings 
which she removed from Germany. She testified, and the 
court below found, that when she left Germany and re- 
turned to Switzerland, the land of her birth, she intended 
to leave Germany permanently and to live permanently 
in Switzerland. Accordingly, at the time of the issuance 
of the vesting orders, she had not been resident within 
Germany for over five years. She was not only resident 
within Switzerland but, under the law of this jurisdiction, 
she had been domiciled there as well for more than five 
years. District of Columbia v. Murphy, 314 U.S. 441, 86 
L.Ed. 329, 62 S.Ct. 303 (1941); Rogers v. Rogers, 76 App. 
D.C. 297, 130 F.2d 905 (1942); Restatement, Conflict of 
Laws, sec. 15 (1934). 
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Since the Act defies an enemy as ‘‘Any individual... 
resident within’? enemy territory, it was not incumbent 
upon appellee at the trial below to prove that she was a 
resident of Switzerland on the effective date of the vesting 
orders. It was sufficient to show that she was not a resi- 
dent of Germany on that date. Residence for the pur- 
poses of the Act is to be measured by the standards laid 
down by the Supreme Court in Guessefeldt v. McGrath, 
supra, where the Court said: 


“To hold that ‘resident within’ enemy territory im- 
plies something more than mere physical presence and 
something less than domicile is consistent with the 
emanations of congressional purpose manifested in the 
entire Act, and the relevant extrinsic light, including 
the decisions of lower courts on this issue, which we 
note without specifically approving any of them.’’? 


The Supreme Court found Guessefeldt not to have been 
resident within Germany because 


“The circumstances negative any desire for a perma- 
nent or long-term connection with Germany.’’* 


Applying the tests of Guessefeldt, there can be no doubt 
that appellee was not ‘‘resident within’? Germany on the 
vesting date. She had not been physically present within 
Germany for more than five years. ‘‘The circumstances 
negative any desire for a permanent or long-term connec- 
tion with Germany” because she left with her children in 
April 1946 with the intention of leaving there permanently. 
She removed from Germany such possessions as were 
available to her at about that time. And, in the more than 
five years which had elapsed from her departure until the 
date of vesting, she had not been within Germany, even 
for a visit. 


150 U.S.C. App. §2(a) (1958). 
2342 U.S. 308, 312, 96 LEd. 342, 347. 
sia. 
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Appellant argues, however, that since appellee left Ger- 
many and entered Switzerland on a temporary visa, that 
fact precluded her relinquishing her German residence or 
acquiring residence within Switzerland. The absurdity 
of that position is apparent when one considers the plight 
of wartime, and for that matter, pre-war German refugees. 
It is common knowledge that in order to save their lives 
they fled Germany on temporary visas, without visas, and 
by whatever method they could escape. To say that those 
escaping without permanent visas remained German resi- 
dents is contrary to morals, law, logic and good sense. 


Appellant, however, attempts to tell us (Br., p. 17) that 
“Under the law of this country a person who is admitted 
here on a visitor’s visa or on a student’s visa cannot 
acquire residence until his status is changed.’’ For that 
proposition he cites four cases, in two of which the person 
claiming residence was in the United States illegally, hav- 
ing jumped ship.* Those cases can have no relevance what- 
soever to the situation at hand because in neither of those 
cases did the petitioner hold a valid visa. In other words, 
they were in the country illegally. However, trying to 
make sense out of appellant’s argument and the authori- 
ties he cites, it seems that he is asking this Court to infer 
that appellee entered Switzerland illegally since she held a 
visa of limited duration and used it for entry at a time 
when she had formed the intention of remaining perma- 
nently in Switzerland, and thus was legally prevented from 
attaining residence as were the petitioners in Kreticos and 
Connal. If that is the argument, it flies squarely in the 
face of the decision of this Court in Brownell v. Gutnayer, 
94 App. D.C. 90, 212 F.2d 462 (1954), in which it was held 
that a person entering the United States on a nonimmigrant 
or temporary visa but with the intention to remain perma- 
nently in this country entered lawfully. Accordingly, 
under the law of this jurisdiction, Mrs. Christiani entered 
Switzerland lawfully. 


1 U.S, v. Ereticos, 59 App. D.C. 305, 40 F. 2d 1020 (1930); Petition of 
Connal, 8 F. 24 374 (E.D.N.Y., 1925). 
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In further support of his contention, appellant cites 
Clouse v. Andonian, 189 F. Supp. 78 (N.D., Ind. 1960), as 
a case on which he principally relies. In that case it was 
held that an alien entering on a student visa had not 
acquired residence in the United States for purposes of 
service of process under the Indiana nonresident motorist 
law. But note: the statute, pursuant to which the student 
visa of the defendant Andonian was issued, specifically 
provided that the holder of such a visa was ‘‘an alien hav- 
ing a residence in a foreign country which he has no inten- 
tion of abandoning, who is a bona fide student qualified to 
pursue a full course of study and who seeks to enter the 
United States temporarily and solely for the purpose of 
pursuing such a course of study at an established institu- 
tion of learning or other recognized place of study in the 
United States * * *.”? U.S.C., Title 8, Sec. 1101(a) (15) 
(F). Thus, in that case the condition of the alien entry 
was that he not give up his foreign country residence and, 
in order to obtain his visa, he had signed a statement to 
that effect. There was no such condition in the case of 
appellee. Moreover, there was nothing to show any inten- 
tion on the part of Andonian to reside in the United States, 
whereas Mrs. Christiani entered Switzerland with the in- 
tention of living there permanently, and the court below 
so found. 


In strong contrast to the holding in the Andonian case 
is Greiner v. Bank of Adelaide, 176 Misc. 315, 26 N.Y. Supp. 
2d 515 (Sup. Ct. 1941), where it was decided that a man 
who had been in New York State for approximately a 
year while holding a visitor’s visa had become a resident 
of the state for purposes of maintaining suit against a 
foreign corporation. The Court held that ‘‘the mere fact 
that plaintiff arrived under a temporary visa is not enough 
to prevent him from becoming a resident of this state.’’? 


Finally, appellant cites In Re Gaffney’s Estate, 141 Misc. 
453, 252 N.Y. Supp. 649 (1931), as a case on which he 
principally relies for the proposition that an alien in the 


126 N.Y. Supp. 24 515, 516. 
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United States on a nonimmigrant visa cannot become a 
resident of this country. True, in the Gaffney case, the 
court held that a person in the United States on a tempo- 
rary visa could not be a resident and, therefore, could not 
qualify as an executor in New York. That case, however, 
is no longer good law, even in New York. In Taubenfeld 
v. Taubenfeld, 194 Mise. 505, 87 N.Y. Supp. 866 (Sup. Ct. 
1949), the trial court relied upon In Re Gaffney’s Estate, 
supra, and held that a plaintiff wife present in the United 
States on a transit visa could not exercise sufficient intent 
to establish a domicile for the purpose of a divorce. That 
decision was reversed by the Appellate Division, 276 App. 
Div. 893, 93 N.Y. Supp. 2d 757 (1949), which said ‘‘In any 
event, the mere fact that the plaintiff entered the United 
States on a transit visa does not establish as a matter of law 
that she may not acquire a domicile”. Thus, it would ap- 
pear that a person entering the United States on a non- 
immigrant visa can become a resident without a change of 
status. It would seem, therefore, that a temporary visa is 


without significance in determining residence for the pur- 
poses of the Act. 


Then, applying to Mrs. Christiani the law of the forum, 
which appellant contends we must apply, she could, as a 
matter of law, become a resident of Switzerland even 
though she had only a temporary visa, and by like token, 
she could, as a matter of law, abandon her German resi- 
dence by leaving Germany on a temporary visa. The 
court below found that she abandoned her German resi- 
dence and became a resident of Switzerland while possessed 
of a temporary visa. 


193 N.Y. Supp. 2d 757, 759. The holding in Taubenfeld was followed in 
Jocoubovitch v. Jocoubovitch, 279 App. Div. 1027, 112 N.Y. Supp. 24 1 (1952), 
motion for leave to appeal denied 279 App. Div. 1078, 113 N.Y.Supp. 2d 446 
(1952). See also Gosschalk v. Gosschalk, 28 N.J. 73, 145 A. 2d 327 (1958), 
affirming and adopting the opinion below, 48 N.J. Super. 566, 138 A. 2d 774 
(1958), where it was held that a person who entered the United States on a 
temporary visa, which required the holder to depart at the end of the authorized 
stay, had acquired a domicile in New Jersey for purposes of a divorce action. 
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Mrs. Christiani left Germany with the intention of leav- 
ing there permanently and entered Switzerland lawfully 
in April of 1946. She intended to remain there per- 
manently at the time she entered. She has remained 
there continuously until the present. Accordingly, there 
can be no doubt that on September 7, 1951, the effective date 
of the vesting orders, she had not been ‘‘resident within’’ 
Germany for over five years and that she was, and for 
over five years had been, ‘‘resident within’? Switzerland. 


mL 


APPELLEE BY LEAVING GERMANY PERMANENTLY IN APRIL 
1946 AND TAKING UP PERMANENT RESIDENCE IN SWIT- 
ZERLAND EFFECTIVELY SHED HER ENEMY STATUS AS TO 
PROPERTY WHICH HAD NOT BEEN VESTED AT THAT TIME 


Section 2(a) of the Act in pertinent part provides: 


‘‘The word ‘enemy’, as used herein, shall be deemed 
to mean for the purposes of such trading and of this 
act— 

(a) Any individual * * * resident within the terri- 
tory * * * of any nation with which the United States 
is at war ° ° °.”’ 


According to appellant, that language means that once a 
person is an enemy resident, he retains enemy status for all 
purposes until the treaty of peace is signed. Appellee con- 
tends, and the court below held, that a person must be 
‘¢resident within’? enemy territory at the time of the 
vesting of his assets in order to be an enemy within the 
meaning of the above section and for the purposes of Sec- 
tion 9(a) of the Act. In this connection it must be observed 
that the Act does not define the term ‘‘enemy”’ as ‘‘Any 
individual who at any time [during the war] has been 
resident within the territory of any nation with which 
the United States is at war.’’ If that is what Con- 
gress intended, it could well have said it—particularly 
since the draftsmen well knew that such language was 
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necessary to change the common law rule? But Congress 
did not use that language in Section 2. Thus a plain 
reading of the Act would seem to cast considerable doubt 
upon appellant’s contention. 


Moreover, logic dictates that enemy status acquired solely 
by residence in enemy territory is lost by a change of 
residence to non-enemy territory with respect to property 
not then vested. In considering the concept of ‘Cenemy”’ 
under the Trading with the Enemy Act, it is significant 
that the definition of this term contained in Section 2 of 
the Act is operative, not only in relation to Section 9(a) 
in determining who may recover vested property, but also, 
and even more importantly, in relation to Section 3? which 
prohibits trade and communication with an enemy. Thus, 
if appellant’s contention that once an enemy resident, 
always an enemy is correct, it would mean that a person 
resident within the United States who, during the war, 
communicated with a person then in England but who for- 
merly had resided in enemy territory, would be liable for 
the penalties prescribed by the Act. We insist that the 
Act contemplated no such illogical result. And it is no 
answer to the plain logic of our position for appellant to 
say that during World War II the United States Govern- 
ment used the regulatory authority contained in the then 
recently amended and vastly broadened Section 5(b) of 
the Act as the basis for regulating communications and, 
in effect, licensed away the prohibitions contained in Sec- 
tion 3. The problem we are faced with here is trying to 
ascertain the meaning of the Congress in enacting the 
Trading with the Enemy Act in World War I, and adminis- 
trative procedures followed in World War IJ are of little 
assistance in this regard. 


Appellee’s position that enemy status acquired by resi- 
dence is lost by a change of residence to non-enemy terri- 


1 See pp. 27-28, infra. 


2The text of Section 3 is set out in the Supplement to this brief, infra, 
p. 33. 
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tory is sustained not only by a reading of the Act and by 
logic, it is sustained by the only decided case treating the 
point. It is sustained by implication by a decision of this 
Court. It has been approved on at least four occasions in 
the District Court below. It was the rule at common law. 
It reflects the intention of Congress and of the draftsmen 
of the Act. 


Insofar as appellee can ascertain, in the forty-four years 
since the passage of the Act, there has been only one square 
holding on the point here involved. That is the case of 
Willenbrock v. Rogers, 255 F.2d 236 (3d Cir., 1958), which 
explicitly ruled that enemy status, attaching solely by 
residence in enemy territory, is lost by permanent removal 
from the territory with respect to property not then 
vested. The substance of the Court’s holding in that case 
is shown by the following pertinent quotation from Judge 
Goodrich’s opinion: 

“Jt was mentioned that there are two vesting orders. 
One was in 1947 * * * and the other was in 1950 * * *. 


sc* © © The complaint in this case says that the plain- 
tiff returned to the United States October 16, 1949 
and took up her residence in The Eastern District of 


Pennsylvania. * * * 


‘Assuming that it can be shown that the plaintiff 
was resident of Pennsylvania beginning October 16, 
1949, the provision of the statute discussed above [i.e., 
§2(a) of the Trading with the Enemy Act] does not 
apply to her. The vesting order applies to the situa- 
tion existing at its date. Swiss Nat. Ins. Co. v. Miller, 
1925, 267 U.S. 42, 45 S.Ct. 213, 69 L.Ed. 504; Ruden- 
pee aD Clark, D.C.D. Mass. 1947, 72 F. Supp. 381, 


“It appears, therefore, that the judgment of the 
court below must be reversed as to the property in- 
cluded in the first seizure of 1947 but as to that which 
was taken under the 1950 vesting order, it would ap- 
pear that the plaintiff is entitled to recover if im fact 


1See Note 1, p. 8, supra. 
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she no longer was a resident of Germany when the 
1950 order became effective.’’ (Emphasis supplied.) 


The correctness of the holding in Willenbrock seems to 
have been assumed by this Court prior to that decision. It 
was implicit in the decision in Feyerabend v. McGrath, 89 
App. D.C. 33, 189 F.2d 694 (1951), that enemy status 
acquired as a result of residence can be lost prior to vest- 
ing. In that case, plaintiff admittedly had been perma- 
nently residing in Bavaria, Germany, since 1904. Her 
property was vested in 1947 and 1948. She contended 
that she was not an enemy at the time of vesting since 
Bavaria at that time was under American occupation and 
was, therefore, no longer enemy territory. This Court 
held that the plaintiff was an enemy because Bavaria was 
still enemy territory on the vesting date. If the proposi- 
tion advanced by the appellant has merit, it would have 
been totally unnecessary for this Court to consider wheth- 
er Bavaria was still enemy territory on the vesting date; it 


need only have pointed out that, in any event, plaintiff had 
been a resident of Bavaria at an earlier time when it indis- 
putably was enemy territory. In short, this Court’s very 
consideration of the question on the merits implies that a 
contrary holding would have entitled plaintiff to a return 
of her property as a person who was no longer ‘‘enemy’’ 
as to that property at the time of vesting. 


Appellant contends that this Court has ruled on the 
question in the case of Brownell v. Oehmichen, 100 App. D.C. 
214, 243 F.2d 637 (1957), cert. den. 355 U.S. 342. Not one 
word is said about the ‘‘late vesting’’ issue in this Court’s 
opinion in that case. True, the question was present in 
the case, but it concerned only a small fraction of the 
property involved and, while it was briefed, the point was 
not argued. In view of the other important questions in 
that case which were extensively briefed and argued, it 
seems apparent that the so-called ‘‘late vesting issue’’ 
was lost sight of. Significantly, the late vesting question 
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in that case applied only to plaintiff and not to her hus- 
band. Nowhere in the opinion does the Court speak of 
the status of one Oehmichen as distinguished from the 
other. The opinion speaks always of ‘‘the Oehmichens’’ 
and this Court based its opinion on its finding that 


“<The Oehmichens were in Germany by their own free 
choice. * * * The Oehmichens chose to return to an 
enemy country rather than to undergo that established 
treatment [internment].’’ 243 F.2d 637, 639. (Em- 
phasis added) 


Moreover, it is hard to believe that this Court would rule 
on that question without mentioning it in its written opin- 
ion, especially in view of the Feyerabend v. McGrath, supra, 
decision and the fact that this Court in Hansen v. Brownell, 
98 App. D.C. 239, 234 F.2d 60 (1956), specifically reserved 
the question, stating: 
“‘ Assuming, arguendo, that the property was owned by 
Hansen, and that the fact that he resided in France 
on June 26, 1951 [the date of vesting] precluded clas- 
sifying him an enemy under section 2(a) of the Act 


on the basis of residence in an enemy country, * * °.” 
234 F.2d 60, 61. 


The Willenbrock decision is correct and clearly accords 
with the common law. As the Supreme Court has stated: 


«<@ © ® The Venus (US) 8 Cranch 253, 3 L ed 553, seems 
to say that at common and international law, in the 
absence of hostile acts, enemy status, at least for the 
purpose of trade, follows location and not nationality.” 
Guessefeldt v. McGrath, supra p. 7, at 318. (Emphasis 
added) 


At common law the validity of wartime confiscation of the 
property of non-combatants (in the absence of hostile acts) 
was adjudicated in the prize seizure cases and they are 
unanimous in holding that the enemy or non-enemy char- 
acter of the owner of captured property depends on wheth- 
er, at the time of capture, he resided within enemy territory. 
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The Friendschaft, 3 Wheat. (U.S.) 12 (1818) ; The Venus, 
8 Cran. (U.S.) 253 (1814) ; United States v. Guillem, 11 
How. (U.S.) 47 (1850) ; The Francis, 1 Gall. 614, Fed. Cas. 
No. 5,034 (1813), aff’d 8 Cran. (U.S.) 363; Duguet v. Rhine- 
lander, 2 Johns. Cas. (N.Y.-) 476 (1802). The principle 
underlying those decisions is that the status of enemy de- 
rives from residence and that: 


“the character that is gained by residence ceases by 
residence. It is an adventitious character which no 
longer adheres to him, from the moment that he puts 
himself in motion, bona fide, to quit the country, sine 
animo revertendi.” The Indian Chief, 3 C. Rob. 12, 
90, 21 (Eng. 1801). 


Thus, in United States v. Guillem, supra, the property of a 
French citizen who resided in Mexico during part of the 
war between that country and the United States, was seized 
after his departure from Mexico for France in the midst of 
the war. His property was returned, Mr. Chief Justice 
Taney saying for the Court (11 How. at 60): 


‘The hostile character which his domicile in Mexico 
had impressed upon him and his property had * 2 
been thrown off; and as soon as he sailed from Vera- 
Cruz he resumed the character of a French citizen, 
and as such was entitled to the rights and privileges 
of a neutral, in regard to his property, as well as his 
person.”’ 


Similarly, in The Francis, supra, Mr. Justice Story, sit- 
ting on circuit, said: 


‘¢ Ag to citizens domiciled in the enemy country, I hold 
it to be the established rule, that if they wish to avoid 
the hostile character, they must actually remove before 
the breaking out of hostilities. Otherwise their proper- 
ty then afloat will be liable to confiscation. If they do not 
so remove, the character of the country is completely 
impressed upon their property, wherever it is found, 
and remains until they have abandoned their residence, 
and then, as to all future transactions, the character 
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of their native or adopted country returns. * * *’’ 
(Emphasis added) 


Again, in The Venus, supra, it was held that where an 
American citizen was resident within an enemy country at 
the time of the seizure of his property, it was properly 
treated as an enemy because of the enemy character he de- 
rived from his residence. But Mr. Justice Washington, 
expressly adopting the principle laid down in The Indian 
Chief, supra, said (8 Cran. at 280): 


sce * © this national character which a man acquires 
by residence, may be thrown off at pleasure, by a 
return to his native country * * *. To use the lan- 
guage of Sir W. Scott, it is an adventitious character 


gained by residence, and which ceases by non-residence. 
* * © Having once acquired a national character by 
residence in a foreign country, he ought to be bound 
by all the consequences of it, until he has thrown it 
off * * * by an actual return to his native country * °* *’’ 


And, in the case of a citizen of an enemy nation who was 
resident in a neutral country at the time of the seizure of 
his property, it was held that he was entitled to its return 
notwithstanding a sojourn in the territory of the enemy 
country at the time of instituting suit. The Friendschaft, 
supra. So too, in Duguet v. Rhinelander, supra, where a 
Frenchman had, in the midst of a war between France 
and England, emigrated to the United States from France, 
it was held by New York’s highest court that seizure by 
the English of the Frenchman’s property, after he had 
established his residence in the United States, was unlaw- 
ful and the property was returned. 


While the cases cited above were, of course, decided long 
before the Trading with the Enemy Act was enacted, the 
legislative history of that Act makes it clear that the 
draftsmen were familiar with them and that no enlarge- 
ment of the power of confiscation was intended by that 
Act. On the contrary, the intention was to modify and 
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limit the categories of persons whose property could be 
seized and kept as enemy owned. Thus, the House Report 
on the bill which became the Trading with the Enemy Act 
(H.Rep. 85, 65th Cong., 1st Sess., June 21, 1917) stated: 


“The purpose of the bill is not to create new interna- 
tional rules or practices but to define and mitigate 
them. 

‘<The first modification is found in the definition of the 
word enemy.’’ 


Appellant, however, completely ignores the common law 
decisions and the legislative history of the Act. In his 
brief, at page 20, he states that his contention—once resi- 
dent in enemy territory, always an enemy until a treaty of 
peace—‘is consistent with the case law arising out of the 
Civil War and the Spanish American War’’. Curiously 
enough, he cites only one case, Mrs. Alexander’s Cotton, 
2 Wall 404 (1865), which does not support his assertion. 
That case stands for the proposition that persons within 
enemy territory are our enemies and cannot avail them- 
selves of the use of our courts. With that proposition 
appellee wholeheartedly agrees. The question in the instant 
case, however, is whether a person who has been in enemy 
territory but who left there permanently, prior to the 
seizure of her property, remains an enemy for the purpose 
of confiscation of that property. Interestingly enough, 
the Supreme Court denied Mrs. Alexander relief because 
at the time of her action she was still resident in enemy 
territory and the Court refused to consider her claim of 
loyalty to the United States as long as she so resided. But 
the court said (p. 423): 


«# © © 'The cotton] having been sold by the order of 
the district court its proceeds should now be paid into 
the Treasury of the United States, in order that the 
claimant, when the rebellion is suppressed or she has 
been able to leave the rebel region, may have the op- 


1 United States v. Elizabeth Alezander, 2 Wall. 404 (1865). 
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portunity to bring her suit in the court of claims, and, 
on making the proof required by the Act, have the 
proper decree.’’ (Emphasis added) 


Thus, Mrs. Alexander, even if loyal to the United States, 
was not permitted to prove that she came within the relief 
provisions of the Act? so long as she remained in enemy 
territory but the Court said that she could make that proof 
when ‘‘she has been able to leave the rebel region’. In 
other words, once she shed the enemy status cast upon her 
by residence, she could avail herself of our Courts to secure 
her rights under the Act. 


A word about Schrijver, et al. v. Sutherland, 57 App. 
D.C. 214, 19 F.2d 688 (1927), which appellant cites (Br., 
p. 20) for the proposition that property owned by enemies 
at the declaration of war acquires a fixed status as enemy 
so that it cannot validly be transferred to a person in a 
neutral country after the declaration of war, ‘‘because the 
declaration of war fixed the status of his property as that 
of an ‘enemy’ ’’. In that case, the court held that a neutral 
purchasing securities from an enemy after the declaration 
of war, but prior to the passage of the Act, and with full 
knowledge of his assignor’s enemy status, stood in the 
same position as his assignor so that the property 
could be vested and held by the custodian. As the 
Court pointed out, the Act provided specifically in Section 
7 that a person taking ‘‘* * * any debt, bill, note or other 
obligation or chose in action * * *’’ from an enemy (i.., 
resident within enemy territory) with knowledge of the 
fact acquired no rights against the ‘‘obligor or other person 
liable to pay, fulfill or performed’’. The Court found that 
the securities were included in the words ‘‘* * * any debt, 
bill, note, or other obligation or chose in action * * *’’ used 
in the statute. Interestingly enough, and as the Court 
noted, the section of the statute which invalidated trans- 
actions, taking place between the beginning of the war and 
prior to the date of the passage of the Act, between the 


1 Act of March 3, 1863, Ch. 120 (12 Stat. 820). 
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enemy resident and the neutral specifically provided that 
a person who ‘‘* * * shall prove lack of knowledge and 
of reasonable cause to believe on his part that the 
same was made by, from or on behalf of, or on ac- 
count of, or for the benefit of an enemy or ally of 
enemy; * * *”* would acquire full rights against the obligor, 
etc. Accordingly, it is a misrepresentation of the clear 
holding of the case for appellant to say that Schrijver 
stands for the proposition that property owned by enemies 
at the outbreak of war acquires a fixed enemy status. 
Appellant has confused a change of title to assets with 
a person’s change from enemy to non-enemy status. In his 
brief (p. 21) he cites Propper v. Clark, 337 U.S. 472, 93 L. 
Ed. 1480, 69 S.Ct. 1333 (1948), for the proposition that 
one of the purposes of the wartime freezing controls was to 
immobilize German external assets so that title could not 
be shifted without license. In the instant case, however, we 
are not concerned with a shift of title from an enemy per- 
son to a non-enemy person. The case involves appellee’s 
change of status, with respect to unvested assets, from 
enemy to non-enemy by changing her residence from enemy 
(Germany) territory to non-enemy territory (Switzerland). 


Appellant cites and includes in the supplement to his 
brief certain documents dealing with reparations, i.e., an 
executive agreement concerning German external assets, an 
Allied Control Council law, a Presidential Directive to the 
American Military Commander of Occupied Germany, the 
Bonn Convention and the Joint Resolution of Peace be- 
tween the United States and Germany. The discussion of 
reparations and German external assets is all very inter- 
esting but, it seems to appellee, that discussion and those 
documents do not touch the problem at hand, top, side, 
nor bottom? As appellee understands it, we are not here 


150 U.S.C. App. Sec. 7(a) (1958). 

2 These documents are obviously of no assistance in ascertaining the inten- 
tion of Congress in enacting Sec. 2(a) of the Trading with the Enemy Act 
in 1917. See pp. 27-28, supra. 
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concerned with this Government’s policy on reparations. 
Appellee does not question action taken by the Executive 
Branch of this Government in dealing with other Govern- 
ments concerning the allocation of German external assets 
for reparation purposes, but, appellee does contend that it 
can only deal with ‘‘German external assets’’ in this coun- 
try which, under our law, it can seize (and we do not con- 
test the vesting here‘), and which it can retain. The latter 
we do contest. It is appellee’s position that, while the 
Government could legally seize her assets under Section 
5(b) of the Act, it cannot hold them against her 9(a) action ; 
she is not an enemy within the meaning of the Act insofar 
as the assets in question are concerned because prior to 
the vesting of those assets she shed any enemy status 
attaching to her solely by residence by abandoning her one 
time residence in Germany and acquiring residence in 
Switzerland. Reparations agreements, etc., do not and 
cannot shed any light on that proposition because they 
did not have the effect of amending, nor did they purport 
to amend, the Trading with the Enemy Act. They were 
merely agreements, etc., concerning assets which this Gov- 
ernment was entitled to vest and keep as ‘‘enemy”’ assets. 
That is not the case here. 


In sum, a plain reading of the Act, logic, the authority 
under the Act, the common law, and the Congressional 
intention support the proposition that enemy status 
acquired by residence in enemy territory is lost by a change 
of residence to non-enemy territory with respect to assets 
subsequently vested. 


CONCLUSION 


There can be no doubt that appellee is the pre-vesting 
owner of the property claimed. The lower court could 
have made no other finding. There can be no doubt that 
appellee was not a resident of Germany on September 7, 


1In Clark v. Uebersee Finans Korporation, A.G., 332 U.S. 480, 92 L, Ed. 88, 
68 S.Ct. 174 (1947), the Supreme Court held that the Attorney General (Alien 
Property Custodian) could legally vest the property of any foreign national 
under Sec. 5(b) of the Act but that property of non-enemies had to be 
returned in an action brought under Sec. 9(a) of that Act. 
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1951, the date of the vesting of her property, because she 
had not been physically present there for over five years 
and was a permanent resident of Switzerland on that 
critical date. 


Appellant’s contention that ‘“‘once an enemy resident 
always an enemy until a treaty of peace,” is contrary to a 
plain reading of the Act, logic, the only decided authority 
treating the point, the common law rule and the intention 
of Congress as shown by the legislative history of the Act. 
The contention that a former enemy resident cannot become 
a friendly alien is typical of the Government’s position in 
pressing confiscation to the utmost. Fortunately, when 
the Government has attempted to press confiscation beyond 
the confines of the Act as logically interpreted, the Su- 
preme Court has rejected its contentions * and has admon- 
ished that ‘‘confiscation is not easily assumed’’.? 


The lower court was eminently correct in ruling that 
enemy status acquired solely by residence is lost by a 


change of residence to non-enemy territory prior to vest- 
ing, and its decision should be affirmed. 


Respectfully submitted, 


James H. Maxn, 
Joun W. PELE, 
Attorneys for Appellee 
Of Counsel: 


Penix, Mann, Riemer & Luxrorp 
1210 Eighteenth Street, N. W. 
Washington 6, D. C. 


August, 1961 


1See for example Clark v. Uebersee Finanz-Korporation A.G., supra; 
Guessefeldt v. McGrath, supra; Kaufman v. Societe Internationale Pour Par- 
ticipations Industriclles et Commerciales, 8.A., 343 U.S, 156, 96 L.Ed. 853, 
72 S.Ct. 611 (1952); Soovete Internationale Pour Participations Industriclles 
et Commerciales, S.A. v. Rogers, 357 U.S. 197, 2 LEd 2d 1255, 78 S.Ct. 1087 
(1958). 


2 Guessefelat v. McGrath, supra, p. 7, at p. 319. 
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SUPPLEMENT 


Trading with the Enemy Act, as amended, 40 Stat. 411 
(1917), 50 U.S.C. App. §3 (1958) 
Sec. 3—Acts prohibited 


“Tt shall be unlawful— 


(a) For any person in the United States, except 
with the license of the President, granted to such 
person, or to the enemy, or ally of enemy, as provided 
in this Act, to trade, or attempt to trade, either direct- 
ly or indirectly, with, to, or from, or for, or on 
account of, or on behalf of, or for the benefit of, any 
other person, with knowledge or reasonable cause to 
believe that such other person is an enemy or ally of 
enemy, or is conducting or taking part in such trade, 
directly or indirectly, for, or on account of, or on 
behalf of, or for the benefit of, an enemy or ally of 
enemy. 


(b) For any person, except with the license of the 
President, to transport or attempt to transport into 
or from the United States, or for any owner, master, 
or other person in charge of a vessel of American reg- 
istry to transport or attempt to transport from any 
place to-any other place, any subject or citizen of an 
enemy or ally of enemy nation, with knowledge or 
reasonable cause to believe that the person trans- 
ported or attempted to be transported is such subject 
or citizen. 

(c) For any person (other than a person in the 
service of the United States Government or of the 
Government of any nation, except that of an enemy 
or ally of enemy nation, and other than such persons 
or classes of persons as may be exempted hereunder 
by the President or by such person as he may direct), 
to send, or take out of, or bring into, or attempt to 
send, or take out of, or bring into the United States, 
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any letter or other writing or tangible form of com- 
munication, except in the regular course of the mail ; 
and it shall be unlawful for any person to send, take, 
or transmit, or attempt to send, take or transmit out of 
the United States, any letter or other writing, book, 
map, plan, or other paper, picture, or any telegram, 
cablegram, or wireless message, Or other form of com- 
munication intended for or to be delivered, directly or 
indirectly, to an enemy or ally of enemy: Provided, 
however, That any person may send, take, or transmit 
out of the United States anything herein forbidden if 
he shall first submit the same to the President, or to 
such officer as the President may direct, and shall 
obtain the license or consent of the President, under 
such rules and regulations, and with such exemptions, 
as shall be prescribed by the President. 


(d) Whenever, during the present war, the Presi- 
dent shall deem that the public safety demands it, he 
may cause to be censored under such rules and regu- 
lations as he may from time to time establish, com- 
munications by mail, cable, radio, or other means of 
transmission passing between the United States and 
any foreign country he may from time to time specify, 
or which may be carried by any vessel or other means 
of transportation touching at any port, place, or terri- 
tory of the United States and bound to or from any 
foreign country. Any person who willfully evades or 
attempts to evade the submission of any such com- 
munication to such censorship or willfully uses or at- 
tempts to use any code or other device for the purpose 
of concealing from such censorship the intended 
meaning of such communication shall be punished as 
provided in section sixteen of this Act.” 
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United States Court of Appeals 


For tae District or Cotumsm Crmevir 
No. 16364 


Rosert F, Kennepy, Arrorney GENERAL, and as Successor 
to the Alien Property Custodian, apPELLANT 


Vv. 


Eena CueisTiani-Onken, a/k/a Erna Christiani, aPPELLEE 


Appeal from the United States District Court 
for the District of Columbia 


REPLY BRIEF FOR APPELLANT 


Our main brief relies on three main arguments: 


I. The appellee has not met the burden of establish- 
ing by competent evidence that she is the owner 
of the vested property. 


II. On September 7, 1951, the effective date of Vesting 
Orders No. 18396 and 18400, appellee was a resi- 
dent of Germany. 


III. Appellee was an enemy because of her admitted 
residence in Germany from December 1941 to 
April 1946. 

Nothing in appellee’s brief detracts from the force and 
effectiveness of any of these three propositions, each of 
which, we submit, independently calls for reversal of the 


(1) 


2 


judgment below. This reply brief is nevertheless being 
filed for the purpose of bringing the issues back into 
proper focus and in order to correct certain misconcep- 
tions in appellee’s brief. 


I. Appellee’s counterstatement confirms the lack of evi- 
dence to substantiate her claim of title to the vested 
property. From the statement it is evident that there is 
testimony to the effect that appellee had a three-eighths 
interest in the estate of her father; that her father left 
American assets nowhere identified, except that appellee 
and her brother claimed the vested property with the 
Office of Alien Property. Such a claim obviously cannot 
be deemed to be substantiating evidence. 

The appellee also complains that the Attorney General 
has not proved that the appellee does not own the vested 
property. But the burden of proof is on appellee. (See 
pp. 12, 16, appellant’s Main Brief). The Attorney Gen- 
eral certainly was under no obligation to prove that the 
appellee did not own the vested property. 

Moreover, appellee is plainly wrong in suggesting that 
the Attorney General concedes that the vested property 
belonged to a Franz Onken. Appellant has admitted only 
that part of the property (subject to Vesting Order No. 
18400) stood in an account maintained in the name of a 
Franz Onken, deceased, on deposit with the Guaranty 
Trust Co. of N. Y. Indeed, the order expressly states 
that ownership is unknown (R. 16a). It is well known 
that many subterfuges and innocent fronts were used to 
disguise enemy ownership of property.’ Surely ownership 
is not proved by showing merely that an account stands 
in a certain name,? particularly when, as in this case, 
the bank records could have been subpoenaed to establish 
the facts of ownership and deposit. 

Most of the property (subject to Vesting Order No. 
18396) stands in a rubric or number account (##14962) 


1See Clark v. Uebersee Finanz Korp., 332 U.S. 480. 


2 Manufacturers Trust Co. et al. v. Kennedy, 291 F. 2d 
461 (C.A. 2). 
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with the Swiss American Corp., in the name of Credit 
Suisse Lausanne, Switzerland. This vesting order also 
states that the property was owned by persons whose 
names are unknown (R. 12A). The Government has not 
admitted that any of this property (under either vesting 
order) belongs or belonged to a Franz Onken. Nor has 
it admitted that the Franz Onken in whose name some 
of the property stands (Order No. 18400) is the same 
Franz Onken who was the claimant’s father. Surely the 
person who has established herself to be the daughter of 
a John Smith could not be said to have established owner- 
ship to all the funds in all the banks standing in the name 
of John Smith. 

The letter from the Swiss Compensation Office (R. 
145A), on which appellee relies, in no way identifies the 
vested property. It makes no reference to any banks 
or to any accounts; nor does it connect the Franz Onken 
of the letter to any property in the United States. The 
letter certifies merely who are the legal heirs of a certain 
Franz Onken, deceased, and who are entitled to receive 
his property and in what proportion. Similarly, the ad- 
ministrator’s statement that the claimed property was in 
his father’s estate is not only incompetent as a conclusion 
of an ultimate issue, and inadmissible (appellant’s Main 
Brief, p. 13) but fails to show any connection between 
the vested property and the estate assets. The admin- 
istrator referred to property held in the Swiss Credit 
Bank in N. Y. (BR. 93a). ‘This does not appear to be the 
name of the bank where any of the vested property was 
on deposit. The administrator failed to identify the 
account he claimed, by any number or name. He also 
referred to cash on deposit with the Guaranty Trust Co. 
but without any identification of the account in that bank 
(R. 93a), and without connecting any account in the 
Guaranty Trust Co. with the estate. No probate records 
were put in evidence; nor any bank records. The admin- 
istrator’s bald statement that the claimed property was 
part of his decedent’s estate is the witness’ construction 
of facts and documents and his conclusion as to their 
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meanings. This testimony should not have been admitted 
and lacks any probative value. Downs v. Brandon, 49 
G.A. 198, 174 S.E. 647. It can not be doubted that where 
written evidence of a fact exists the writing as a general 
rule constitutes the best evidence of that fact; and where 
the writing is not produced, parol evidence is inadmissible 
to prove its contents unless its absence is satisfactorily 
explained.* 

Thus, there being no competent evidence of ownership 
in appellee, there has been a complete failure, as held by 
the Second Circuit only a few months ago in passing on 
an identical issue, to “prove[d] the requisite interest in 
the property to allow recovery”. Manufacturers Trust Co. 
v. Kennedy, 291 F. 2d 460, 463 (June 14, 1961). An iden- 
tical holding, we submit, is called for here. 

II. We have shown, in our main brief, that appellee 
continued to be a resident of Germany through the dates 
of vesting and hence is precluded, under Section 9(a) of 
the Trading With the Enemy Act, from maintaining the 
present action. 

The fact that appellee was not physically present in 
Germany, at the dates of vesting, does not deprive her of 
residence there.* Obviously, her visitor’s visa for Switzer- 
land did not endow her with Swiss residence nor deprive 
her of residence in Germany. In fact, it is consistent only 
with an intention of permanent residence in Germany, as 
it was limited to a visit of four months’ duration (RB. 22a). 
Both her exit from Germany and her entrance into 
Switzerland were on this temporary basis of a sojourn. 


2 The cases cited by appellee in favor of admissibility of oral 
testimony of ownership or other conclusion of law involve in- 
stances of expert testimony or of special knowledge or instances 
where ownership was not an ultimate issue. No case is cited 
where an administrator’s statement is considered competent as to 
assets of a decedent which are subject of a dispute or are in 
litigation. 

«Physical presence is not conclusive of residence. Guessefeldt 
v. McGrath, 342 U.S. 308; Kaku Nagano v. McGrath, 187 F. 2d 


759 (C.A. 7), certiorari denied, 342 US. 809; Hansen v. 
Brownell, 98 U.S. App. D.C. 289, 234 F. 2d 60. 
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Accordingly, she retained her German residence until at 
least 1956 (5 years after the vesting orders of 1951), when 
she received permission to make a permanent home in 
Switzerland. 

‘The cases relied on by appellee at page 16 of her brief, 
with respect to citizens moving from a state to the Dis- 
trict of Columbia, are wholly irrelevant. Those cases deal 
with domicile for purposes of income tax and divorce. 
They are concerned with persons who reside in the Dis- 
trict of Columbia without any intent to return to the State 
from which they originally came and who are not barred 
from acquiring a permanent residence in the District of 
Columbia. Thus, those cases can furnish no comfort to 
appellee, whose status was that of a person living in a 
foreign country on a visitor’s visa without any right to 
remain there permanently or to engage in work.* 

IO In any event, appellee’s admitted residence in Ger- 
many from December, 1941 to April 1946, requires, as 
shown in our main brief, a holding that she is precluded 
from maintaining the present action. 

Appellee contends that, as a German national, leaving 
Germany in 1946, after hostilities had ended (before the 
final termination of the war), on a temporary, visitor’s 
visa, she lost her enemy status and that, thereafter, her 
property could no longer be vested under the Act as 
enemy property. As shown already, appellee retained 
her German residence through the vesting dates. In any 
event, her property retained its enemy status, even if 
appellee intended to and could change her residence to 
Switzerland. The case authority, the language and policy 
of the Act and the entire Congressional plan in dealing 
with enemy property, compels the conclusion that property 
to which enemy status has attached was intended to remain 
enemy property and subject to vesting as such. We be- 
lieve that our position on this phase of the case is ade- 


SNor are the divorce cases cited on page 20 of appellee’s 
brief pertinent to the question of the status of appellee’s sojourn 
in Switzerland. 
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quately covered by our main brief. We do, however, want 
to invite the Court’s attention to N.V. Handelsbureau La 
Mola v. Kennedy, now pending on appeal in this Court, 
No. 16417. In that case, the district court—accepting in 
effect the arguments we are advancing here—held that 
a corporation, incorporated in and doing business in the 
Netherlands while it was occupied by Germany (and Ger- 
many was at war with the United States) was an enemy 
and did not shed this enemy status with the termination 
of hostilities or termination of the German occupation. 
The vesting order, in that case, was issued on December 
15, 1950; the company had been doing business in a 
neutral country for some years prior to vesting.® 

In this connection, it is important to note that in Clark 
v. Uebersee Finanz Korp., 332 U.S. 480, 487, the Supreme 
Court noted in effect that a person, technically outside the 
definition in section 2 of the Act herein, might still be 
precluded from recovery under Sec. 9(a) if the property 
in question was “property having an enemy taint”. The 
Court, moreover, there noted that Sec. 9(a) allows re- 
covery of property by foreign interests which “have no 
possible connection with the enemy”—a situation which 
does not exist here. 332 U.S. 480, 489. The Court’s lan- 
guage in that case can not be squared with a recovery 
here by a German national who, throughout the war, 
resided in Germany and was an “enemy”. 

In Von Opel v. Brownell, 100 U.S. App. D.C. 341, 244 F. 
2d 789, the claimant had not been a resident of a nation 
at war with the United States and did not come within the 
definition of an enemy under section 2 of the Act. This 
Court, nevertheless, denied recovery on the ground that 
he was enemy tainted. A fortiori, in this case, enemy 


®The prize cases relied on by appellee are inapposite. The 
purpose of the prize law has nothing in common with captures 
on land and the prize cases have no application to captures on 
land. This is the flat holding of Mrs. Alexander’s Cotton, 2 Wall. 
404. The rules for captures of enemy property on land are con- 
tained in the Trading with the Enemy Act, as amended. It is 
the latter rules which determine the issues in this case. 
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status and residence within Germany throughout hostilities 
should be held to constitute an enemy taint. Cf. also 
Uebersee Finanz Korp. v. McGrath, 343 U.S. 205. 


CONCLUSION 


For the foregoing reasons, and for those set forth in our 
main brief, we respectfully submit that the judgment below 
should be reversed with instructions to dismiss the com- 
plaint. 


WILLiaM H. ORRICK, JR., 
Assistant Attorney General. 


MorTON HOLLANDER, 
PAULINE B. HELLER, 
Attorneys. 
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